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MIDLAND FUNDING, LLC, Petitioner

v.

Aleida JOHNSON.
No. 16–348.

Argued Jan. 17, 2017.

Decided May 15, 2017.
Background:  Two Chapter 13 debtors
brought separate actions against creditors,
alleging that, by filing a proof of claim that
disclosed on its face that the claim was
barred by the statute of limitations, credi-
tor violated the Fair Debt Collection Prac-
tices Act (FDCPA). The United States
District Court for the Southern District of
Alabama, No. 1:14–CV–00322–WS–C, Wil-
liam H. Steele, J., 528 B.R. 462, dismissed
one action, and 1:14–CV–00324–WS–M,
granted creditor’s motion for judgment on
the pleadings in the other action. Debtors
appealed, and the actions were consolidat-
ed on appeal. The Court of Appeals for the
Eleventh Circuit, Martin, Circuit Judge,
823 F.3d 1334, reversed and remanded.
Certiorari was granted.

Holdings:  The Supreme Court, Justice
Breyer, held that:

(1) creditor’s proof of claim was not ‘‘false,
deceptive, or misleading’’ within mean-
ing of the FDCPA, and

(2) creditor’s proof of claim was not ‘‘un-
fair’’ or ‘‘unconscionable’’ under the
FDCPA.

Reversed.

Justice Sotomayor filed a dissenting opin-
ion in which Justices Ginsburg and Kagan
joined.

Justice Gorsuch took no part in the consid-
eration or decision of the case.

1. Antitrust and Trade Regulation
O213

 Bankruptcy O2897.1
Creditor’s filing of proof of claim that

on its face indicated that the limitations

period on the underlying debt had run was
not ‘‘false, deceptive, or misleading’’ within
meaning of the Fair Debt Collection Prac-
tices Act (FDCPA).  11 U.S.C.A.
§ 101(5)(A); Fair Debt Collection Practices
Act, § 807, 15 U.S.C.A. § 1692e.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

2. Bankruptcy O2825

Under the Bankruptcy Code, a
‘‘claim’’ is a right to payment.  11 U.S.C.A.
§ 101(5)(A).

 See publication Words and Phras-
es for other judicial constructions
and definitions.

3. Bankruptcy O2826

State law usually determines whether
a person has a right to payment and hence
a ‘‘claim’’ within meaning of the Bankrupt-
cy Code.  11 U.S.C.A. § 101(5)(A).

4. Limitation of Actions O165

Under Alabama law, a creditor has
the right to payment of a debt even after
the limitations period has expired.

5. Bankruptcy O2825

Congress intended to adopt the broad-
est available definition of ‘‘claim’’ in the
Bankruptcy Code.  11 U.S.C.A.
§ 101(5)(A).

6. Bankruptcy O2825

Under the Bankruptcy Code, if a con-
tingency does not arise, or if a claimant
loses a dispute, then the claim is unen-
forceable, but the unenforceable claim is
nonetheless a ‘‘right to payment’’ and
hence a ‘‘claim.’’  11 U.S.C.A. §§ 101(5)(A),
502(b)(1).

 See publication Words and Phras-
es for other judicial constructions
and definitions.
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7. Bankruptcy O2897.1
Under the Bankruptcy Code, the run-

ning of a limitations period constitutes an
affirmative defense, a defense that the
debtor is to assert after a creditor makes a
‘‘claim.’’  11 U.S.C.A. §§ 502, 558.

8. Federal Civil Procedure O755
The law has long treated unenforce-

ability of a claim, due to expiration of the
limitations period, as an affirmative de-
fense.  Fed.Rules Civ.Proc.Rule 8(c)(1), 28
U.S.C.A.

9. Antitrust and Trade Regulation
O214

To determine whether a statement is
‘‘misleading’’ within meaning of the Fair
Debt Collection Practices Act (FDCPA)
normally requires consideration of the le-
gal sophistication of its audience.  Fair
Debt Collection Practices Act, § 807, 15
U.S.C.A. § 1692e.

10. Bankruptcy O2897.1, 2923
Chapter 13 trustee must examine

proofs of claim and, where appropriate,
pose an objection, including any timeliness
objection.  11 U.S.C.A. §§ 502(b)(1), 558,
704(a)(5), 1302(a), (b)(1).

11. Antitrust and Trade Regulation
O213

 Bankruptcy O2897.1
Creditor’s filing of proof of claim that

on its face indicated that the limitations
period on the underlying debt had run was
not ‘‘unfair’’ or ‘‘unconscionable’’ within
meaning of the Fair Debt Collection Prac-
tices Act (FDCPA).  11 U.S.C.A.
§ 101(5)(A); Consumer Credit Protection
Act, § 808, 15 U.S.C.A. § 1692f.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

12. Bankruptcy O2897.1

Chapter 13 trustee normally bears the
burden of investigating claims and pointing
out that a claim is stale.  11 U.S.C.A.
§§ 1302(a), (b)(1), 502(b)(1), 558, 704(a)(5).

13. Bankruptcy O3718(5.1)

Filing and disallowance of even a stale
claim in a Chapter 13 proceeding discharg-
es the debt.  11 U.S.C.A. § 1328(a).

14. Bankruptcy O3718(1)

Discharge of a debt in a Chapter 13
proceeding means that the debt, even if
unenforceable, will not remain on a credit
report potentially affecting an individual’s
ability to borrow money, buy a home, and
perhaps secure employment.  11 U.S.C.A.
§ 1328(a); Fair and Accurate Credit
Transactions Act of 2003, 15 U.S.C.A.
§ 1681c(a)(4).

15. Antitrust and Trade Regulation
O211

Fair Debt Collection Practices Act
(FDCPA) seeks to help consumers by pre-
venting consumer bankruptcies in the first
place.  Fair Debt Collection Practices Act,
§ 807(a, b, e), 15 U.S.C.A. § 1692e.

16. Bankruptcy O2021.1

Bankruptcy Code creates and main-
tains the ‘‘delicate balance’’ of a debtor’s
protections and obligations.

Syllabus *

Petitioner Midland Funding filed a
proof of claim in respondent Johnson’s
Chapter 13 bankruptcy case, asserting that
Johnson owed Midland credit-card debt
and noting that the last time any charge
appeared on Johnson’s account was more
than 10 years ago.  The relevant statute of

* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the convenience of

the reader.  See United States v. Detroit Tim-
ber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct.
282, 50 L.Ed. 499.
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limitations under Alabama law is six years.
Johnson objected to the claim, and the
Bankruptcy Court disallowed it.  Johnson
then sued Midland, claiming that its filing
a proof of claim on an obviously time-
barred debt was ‘‘false,’’ ‘‘deceptive,’’ ‘‘mis-
leading,’’ ‘‘unconscionable,’’ and ‘‘unfair’’
within the meaning of the Fair Debt Col-
lection Practices Act, 15 U.S.C. §§ 1692e,
1692f.  The District Court held that the
Act did not apply and dismissed the suit.
The Eleventh Circuit reversed.

Held :  The filing of a proof of claim
that is obviously time barred is not a false,
deceptive, misleading, unfair, or uncon-
scionable debt collection practice within
the meaning of the Fair Debt Collection
Practices Act. Pp. 1411 – 1416.

(a) Midland’s proof of claim was not
‘‘false, deceptive, or misleading.’’  The
Bankruptcy Code defines the term ‘‘claim’’
as a ‘‘right to payment,’’ 11 U.S.C.
§ 101(5)(A), and state law usually deter-
mines whether a person has such a right,
see Travelers Casualty & Surety Co. of
America v. Pacific Gas & Elec. Co., 549
U.S. 443, 450–451, 127 S.Ct. 1199, 167
L.Ed.2d 178.  The relevant Alabama law
provides that a creditor has the right to
payment of a debt even after the limita-
tions period has expired.

Johnson argues that the word ‘‘claim’’
means ‘‘enforceable claim.’’  But the word
‘‘enforceable’’ does not appear in the
Code’s definition, and Johnson’s interpre-
tation is difficult to square with Congress’s
intent ‘‘to adopt the broadest available def-
inition of ‘claim,’ ’’  Johnson v. Home State
Bank, 501 U.S. 78, 83, 111 S.Ct. 2150, 115
L.Ed.2d 66.  Other Code provisions are
still more difficult to square with Johnson’s
interpretation.  For example, § 502(b)(1)
says that if a ‘‘claim’’ is ‘‘unenforceable’’ it
will be disallowed, not that it is not a
‘‘claim.’’  Other provisions make clear that
the running of a limitations period consti-

tutes an affirmative defense that a debtor
is to assert after the creditor makes a
‘‘claim.’’ §§ 502, 558.  The law has long
treated unenforceability of a claim (due to
the expiration of the limitations period) as
an affirmative defense, and there is noth-
ing misleading or deceptive in the filing of
a proof of claim that follows the Code’s
similar system.

Indeed, to determine whether a state-
ment is misleading normally ‘‘requires con-
sideration of the legal sophistication of its
audience,’’ Bates v. State Bar of Ariz., 433
U.S. 350, 383, n. 37, 97 S.Ct. 2691, 53
L.Ed.2d 810, which in a Chapter 13 bank-
ruptcy includes a trustee who is likely to
understand that a proof of claim is a state-
ment by the creditor that he or she has a
right to payment that is subject to disal-
lowance, including disallowance based on
untimeliness.  Pp. 1411 – 1413.

(b) Several circumstances, taken to-
gether, lead to the conclusion that Mid-
land’s proof of claim was not ‘‘unfair’’ or
‘‘unconscionable’’ within the terms of the
Fair Debt Collection Practices Act.

Johnson points out that several lower
courts have found or indicated that, in the
context of an ordinary civil action to collect
a debt, a debt collector’s assertion of a
claim known to be time barred is ‘‘unfair.’’
But those courts rested their conclusions
upon their concern that a consumer might
unwittingly repay a time-barred debt.
Such considerations have significantly di-
minished force in a Chapter 13 bankrupt-
cy, where the consumer initiates the pro-
ceeding, see §§ 301, 303(a);  where a
knowledgeable trustee is available, see
§ 1302(a);  where procedural rules more
directly guide the evaluation of claims, see
Fed. Rule Bkrtcy. Proc. 3001(c)(3)(A);  and
where the claims resolution process is
‘‘generally a more streamlined and less
unnerving prospect for a debtor than fac-
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ing a collection lawsuit,’’ In re Gatewood,
533 B.R. 905, 909.

Also unpersuasive is Johnson’s argu-
ment that there is no legitimate reason for
allowing a practice like this one that risks
harm to the debtor.  The bankruptcy sys-
tem treats untimeliness as an affirmative
defense and normally gives the trustee the
burden of investigating claims to see if one
is stale.  And, at least on occasion, the
assertion of even a stale claim can benefit
the debtor.

More importantly, a change in the
simple affirmative-defense approach, carv-
ing out an exception, would require defin-
ing the exception’s boundaries.  Does it
apply only where a claim’s staleness ap-
pears on the face of the proof of claim?
Does it apply to other affirmative defenses
or only to the running of the limitations
period?  Neither the Fair Debt Collection
Practices Act nor the Bankruptcy Code
indicates that Congress intended an ordi-
nary civil court applying the Act to deter-
mine answers to such bankruptcy-related
questions.  The Act and the Code have
different purposes and structural features.
The Act seeks to help consumers by pre-
venting consumer bankruptcies in the first
place, while the Code creates and main-
tains the ‘‘delicate balance of a debtor’s
protections and obligations,’’ Kokoszka v.
Belford, 417 U.S. 642, 651, 94 S.Ct. 2431,
41 L.Ed.2d 374.  Applying the Act in this
context would upset that ‘‘delicate bal-
ance.’’

Contrary to the argument of the Unit-
ed States, the promulgation of Bankruptcy
Rule 9011 did not resolve this issue.  Pp.
1412 – 1416.

823 F.3d 1334, reversed.

BREYER, J., delivered the opinion of
the Court, in which ROBERTS, C.J., and
KENNEDY, THOMAS, and ALITO, JJ.,
joined.  SOTOMAYOR, J., filed a
dissenting opinion, in which GINSBURG

and KAGAN, JJ., joined.  GORSUCH, J.,
took no part in the consideration or
decision of the case.

Kannon K. Shanmugam, Washington,
DC, for Petitioner.

Daniel L. Geyser, Los Angeles, CA, for
Respondent.

Sarah E. Harrington, for the United
States as amicus curiae, by special leave of
the Court, supporting the respondent.

Jason B. Tompkins, Chase T. Espy,
Balch & Bingham LLP, Birmingham, AL,
Kannon K. Shanmugam, Allison B. Jones,
Masha G. Hansford, Katherine A. Petti,
William T. Marks, Williams & Connolly
LLP, Washington, DC, for Petitioner.

Earl P. Underwood, Jr., Kenneth J.
Riemer, Underwood & Riemer, P.C., Fair-
hope, AL, Peter K. Stris, Brendan S. Mah-
er, Dana Berkowitz, Daniel L. Geyser,
Douglas D. Geyser, Stris & Maher LLP,
Los Angeles, CA, Radha A. Pathak, Whit-
tier Law School, Costa Mesa, CA, for Re-
spondent.

For U.S. Supreme Court briefs, see:

2016 WL 5226519 (Reply.Brief)

2016 WL 5116917 (Resp.Brief)

2017 WL 74872 (Reply.Brief)

2016 WL 7321786 (Resp.Brief)

2016 WL 7368660 (Reprinted Resp.
Brief)

2016 WL 8188945 (Pet.Brief)

Justice BREYER delivered the opinion
of the Court.

The Fair Debt Collection Practices Act,
91 Stat. 874, 15 U.S.C. § 1692 et seq.,
prohibits a debt collector from asserting
any ‘‘false, deceptive, or misleading repre-
sentation,’’ or using any ‘‘unfair or uncon-
scionable means’’ to collect, or attempt to
collect, a debt, §§ 1692e, 1692f.  In this
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case, a debt collector filed a written state-
ment in a Chapter 13 bankruptcy proceed-
ing claiming that the debtor owed the debt
collector money.  The statement made
clear, however, that the 6–year statute of
limitations governing collection of the
claimed debt had long since run.  The
question before us is whether the debt
collector’s filing of that statement falls
within the scope of the aforementioned
provisions of the Fair Debt Collection
Practices Act. We conclude that it does
not.

I

In March 2014, Aleida Johnson, the re-
spondent, filed for personal bankruptcy
under Chapter 13 of the Bankruptcy Code
(or Code), 11 U.S.C. § 1301 et seq., in the
Federal District Court for the Southern
District of Alabama.  Two months later,
Midland Funding, LLC, the petitioner,
filed a ‘‘proof of claim,’’ a written state-
ment asserting that Johnson owed Midland
a credit-card debt of $1,879.71.  The state-
ment added that the last time any charge
appeared on Johnson’s account was in May
2003, more than 10 years before Johnson
filed for bankruptcy.  The relevant statute
of limitations is six years.  See Ala. Code
§ 6–2–34 (2014).  Johnson, represented by
counsel, objected to the claim;  Midland
did not respond to the objection;  and the
Bankruptcy Court disallowed the claim.

Subsequently, Johnson brought this law-
suit against Midland seeking actual dam-
ages, statutory damages, attorney’s fees,
and costs for a violation of the Fair Debt
Collection Practices Act. See 15 U.S.C.
§ 1692k.  The District Court decided that
the Act did not apply and therefore dis-
missed the action.  The Court of Appeals
for the Eleventh Circuit disagreed and
reversed the District Court.  823 F.3d
1334 (2016).  Midland filed a petition for
certiorari, noting a division of opinion

among the Courts of Appeals on the ques-
tion whether the conduct at issue here is
‘‘false,’’ ‘‘deceptive,’’ ‘‘misleading,’’ ‘‘uncon-
scionable,’’ or ‘‘unfair’’ within the meaning
of the Act. Compare ibid. (finding the Fair
Debt Collection Practices Act applicable)
with In re Dubois, 834 F.3d 522 (C.A.4
2016) (finding the Act inapplicable);  Ow-
ens v. LVNV Funding, LLC, 832 F.3d 726
(C.A.7 2016) (same);  and Nelson v. Mid-
land Credit Management, Inc., 828 F.3d
749 (C.A.8 2016) (same).  We granted the
petition.  We now reverse the Court of
Appeals.

II

[1–4] Like the majority of Courts of
Appeals that have considered the matter,
we conclude that Midland’s filing of a proof
of claim that on its face indicates that the
limitations period has run does not fall
within the scope of any of the five relevant
words of the Fair Debt Collection Prac-
tices Act. We believe it reasonably clear
that Midland’s proof of claim was not
‘‘false, deceptive, or misleading.’’  Mid-
land’s proof of claim falls within the Bank-
ruptcy Code’s definition of the term
‘‘claim.’’  A ‘‘claim’’ is a ‘‘right to pay-
ment.’’  11 U.S.C. § 101(5)(A).  State law
usually determines whether a person has
such a right.  See Travelers Casualty &
Surety Co. of America v. Pacific Gas &
Elec. Co., 549 U.S. 443, 450–451, 127 S.Ct.
1199, 167 L.Ed.2d 178 (2007).  The rele-
vant state law is the law of Alabama.  And
Alabama’s law, like the law of many
States, provides that a creditor has the
right to payment of a debt even after the
limitations period has expired.  See Ex
parte HealthSouth Corp., 974 So.2d 288,
296 (Ala.2007) (passage of time extinguish-
es remedy but the right remains);  see
also, e.g., Sallaz v. Rice, 161 Idaho 223,
––––, 384 P.3d 987, 992–993 (2016) (simi-
lar);  Notte v. Merchants Mut. Ins. Co.,
185 N.J. 490, 499–500, 888 A.2d 464, 469
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(2006) (similar);  Potterton v. Ryland
Group, Inc., 289 Md. 371, 375–376, 424
A.2d 761, 764 (1981) (similar);  Summers v.
Connolly, 159 Ohio St. 396, 400–402, 112
N.E.2d 391, 394 (1953) (similar);  De Vries
v. Secretary of State, 329 Mich. 68, 75, 44
N.W.2d 872, 876 (1950) (similar);  Fleming
v. Yeazel, 379 Ill. 343, 344–346, 40 N.E.2d
507, 508 (1942) (similar);  Fidelity & Cas.
Co. of N.Y. v. Lackland, 175 Va. 178, 185–
187, 8 S.E.2d 306, 309 (1940) (similar);
Insurance Co. v. Dunscomb, 108 Tenn.
724, 728–731, 69 S.W. 345, 346 (1902) (simi-
lar);  but see, e.g., Miss. Code Ann. § 15–
1–3(1) (2012) (expiration of the limitations
period extinguishes the remedy and the
right);  Wis. Stat. § 893.05 (2011–2012)
(same).

Johnson argues that the Code’s word
‘‘claim’’ means ‘‘enforceable claim.’’  She
notes that this Court once referred to a
bankruptcy ‘‘claim’’ as ‘‘an enforceable ob-
ligation.’’  Pennsylvania Dept. of Public
Welfare v. Davenport, 495 U.S. 552, 559,
110 S.Ct. 2126, 109 L.Ed.2d 588 (1990).
And, she concludes, Midland’s ‘‘proof of
claim’’ was false (or deceptive or mislead-
ing) because its ‘‘claim’’ was not enforce-
able.  Brief for Respondent 22;  Brief for
United States as Amicus Curiae 18–20
(making a similar argument).

[5] But we do not find this argument
convincing.  The word ‘‘enforceable’’ does
not appear in the Code’s definition of
‘‘claim.’’  See 11 U.S.C. § 101(5).  The
Court in Davenport likely used the word
‘‘enforceable’’ descriptively, for that case
involved an enforceable debt.  495 U.S., at
559, 110 S.Ct. 2126.  And it is difficult to
square Johnson’s interpretation with our
later statement that ‘‘Congress intended
TTT to adopt the broadest available defini-
tion of ‘claim.’ ’’  Johnson v. Home State
Bank, 501 U.S. 78, 83, 111 S.Ct. 2150, 115
L.Ed.2d 66 (1991).

[6] It is still more difficult to square
Johnson’s interpretation with other provi-
sions of the Bankruptcy Code. Section
502(b)(1) of the Code, for example, says
that, if a ‘‘claim’’ is ‘‘unenforceable,’’ it will
be disallowed.  It does not say that an
‘‘unenforceable’’ claim is not a ‘‘claim.’’
Similarly, § 101(5)(A) says that a ‘‘claim’’
is a ‘‘right to payment,’’ ‘‘whether or not
such right is TTT fixed, contingent, TTT [or]
disputed.’’  If a contingency does not
arise, or if a claimant loses a dispute, then
the claim is unenforceable.  Yet this sec-
tion makes clear that the unenforceable
claim is nonetheless a ‘‘right to payment,’’
hence a ‘‘claim,’’ as the Code uses those
terms.

[7, 8] Johnson looks for support to oth-
er provisions that govern bankruptcy pro-
ceedings, including § 502(a) of the Bank-
ruptcy Code, which states that a claim will
be allowed in the absence of an objection,
and Rule 3001(f) of the Federal Rules of
Bankruptcy Procedure, which states that a
properly filed ‘‘proof of claim TTT shall
constitute prima facie evidence of the va-
lidity and amount of the claim.’’  But these
provisions do not discuss the scope of the
term ‘‘claim.’’  Rather, they restate the
Bankruptcy Code’s system for determining
whether a claim will be allowed.  Other
provisions make clear that the running of a
limitations period constitutes an affirma-
tive defense, a defense that the debtor is
to assert after a creditor makes a ‘‘claim.’’
§§ 502, 558.  The law has long treated
unenforceability of a claim (due to the
expiration of the limitations period) as an
affirmative defense.  See, e.g., Fed. Rule
Civ. Proc. 8(c)(1);  13 Encyclopaedia of
Pleading and Practice 200 (W. McKinney
ed. 1898).  And we see nothing misleading
or deceptive in the filing of a proof of claim
that, in effect, follows the Code’s similar
system.
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[9, 10] Indeed, to determine whether a
statement is misleading normally ‘‘requires
consideration of the legal sophistication of
its audience.’’  Bates v. State Bar of Ariz.,
433 U.S. 350, 383, n. 37, 97 S.Ct. 2691, 53
L.Ed.2d 810 (1977).  The audience in
Chapter 13 bankruptcy cases includes a
trustee, 11 U.S.C. § 1302(a), who must
examine proofs of claim and, where appro-
priate, pose an objection, §§ 704(a)(5),
1302(b)(1) (including any timeliness objec-
tion, §§ 502(b)(1), 558).  And that trustee
is likely to understand that, as the Code
says, a proof of claim is a statement by the
creditor that he or she has a right to
payment subject to disallowance (including
disallowance based upon, and following,
the trustee’s objection for untimeliness).
§§ 101(5)(A), 502(b), 704(a)(5), 1302(b)(1).
(We do not address the appropriate stan-
dard in ordinary civil litigation.)

III

[11] Whether Midland’s assertion of an
obviously time-barred claim is ‘‘unfair’’ or
‘‘unconscionable’’ (within the terms of the
Fair Debt Collection Practices Act) pres-
ents a closer question.  First, Johnson
points out that several lower courts have
found or indicated that, in the context of
an ordinary civil action to collect a debt, a
debt collector’s assertion of a claim known
to be time barred is ‘‘unfair.’’  See, e.g.,
Phillips v. Asset Acceptance, LLC, 736
F.3d 1076, 1079 (C.A.7 2013) (holding as
much);  Kimber v. Federal Financial
Corp., 668 F.Supp. 1480, 1487 (M.D.Ala.
1987) (same);  Huertas v. Galaxy Asset
Management, 641 F.3d 28, 32–33 (C.A.3
2011) (indicating as much);  Castro v. Col-
lecto, Inc., 634 F.3d 779, 783 (C.A.5 2011)
(same);  Freyermuth v. Credit Bureau
Servs., Inc., 248 F.3d 767, 771 (C.A.8 2001)
(same).

We are not convinced, however, by this
precedent.  It considers a debt collector’s

assertion in a civil suit of a claim known
to be stale.  We assume, for argument’s
sake, that the precedent is correct in that
context (a matter this Court itself has not
decided and does not now decide).  But
the context of a civil suit differs signifi-
cantly from the present context, that of a
Chapter 13 bankruptcy proceeding.  The
lower courts rested their conclusions upon
their concern that a consumer might un-
wittingly repay a time-barred debt.  Thus
the Seventh Circuit pointed out that ‘‘ ‘few
unsophisticated consumers would be aware
that a statute of limitations could be used
to defend against lawsuits based on stale
debts.’ ’’  Phillips, supra, at 1079 (quoting
Kimber, supra, at 1487).  The ‘‘ ‘passage of
time,’ ’’ the Circuit wrote, ‘‘ ‘dulls the con-
sumer’s memory of the circumstances and
validity of the debt’ ’’ and the consumer
may no longer have ‘‘ ‘personal records.’ ’’
736 F.3d, at 1079 (quoting Kimber, supra,
at 1487).  Moreover, a consumer might
pay a stale debt simply to avoid the cost
and embarrassment of suit.  736 F.3d, at
1079.

These considerations have significantly
diminished force in the context of a Chap-
ter 13 bankruptcy.  The consumer initiates
such a proceeding, see 11 U.S.C. §§ 301,
303(a), and consequently the consumer is
not likely to pay a stale claim just to avoid
going to court.  A knowledgeable trustee
is available.  See § 1302(a).  Procedural
bankruptcy rules more directly guide the
evaluation of claims.  See Fed. Rule
Bkrtcy. Proc. 3001(c)(3)(A);  Advisory
Committee’s Notes on Rule 3001–2011
Amdt., 11 U.S.C. App., p. 678.  And, as the
Eighth Circuit Bankruptcy Appellate Pan-
el put it, the claims resolution process is
‘‘generally a more streamlined and less
unnerving prospect for a debtor than fac-
ing a collection lawsuit.’’  In re Gatewood,
533 B.R. 905, 909 (2015);  see also, e.g., 11
U.S.C. § 502 (outlining generally the
claims resolution process).  These features
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of a Chapter 13 bankruptcy proceeding
make it considerably more likely that an
effort to collect upon a stale claim in bank-
ruptcy will be met with resistance, objec-
tion, and disallowance.

Second, Johnson argues that the prac-
tice at least risks harm to the debtor and
that there is not ‘‘a single legitimate rea-
son’’ for allowing this kind of behavior.
Brief for Respondent 32.  Would it not be
obviously ‘‘unfair,’’ she asks, for a debt
collector to adopt a practice of buying up
stale claims cheaply and asserting them in
bankruptcy knowing they are stale and
hoping for careless trustees?  The United
States, supporting Johnson, adds its view
that the Federal Rules of Bankruptcy Pro-
cedure make the practice open to sanction,
and argues that sanctionable conduct is
unfair conduct.  Brief for United States as
Amicus Curiae 20.  See Fed. Rule Bkrtcy.
Proc. 9011(b)(2) (sanction possible if party
violates the Rule that by ‘‘presenting to
the [bankruptcy] court’’ any ‘‘paper,’’ a
‘‘party is certifying that to the best of’’ his
or her ‘‘knowledge, TTT the claims TTT

therein are warranted by existing law’’).

[12–14] We are ultimately not persuad-
ed by these arguments.  The bankruptcy
system, as we have already noted, treats
untimeliness as an affirmative defense.
The trustee normally bears the burden of
investigating claims and pointing out that
a claim is stale.  See supra, at 1412 – 1413.
Moreover, protections available in a Chap-
ter 13 bankruptcy proceeding minimize the
risk to the debtor.  See supra, at 1413.
And, at least on occasion, the assertion of
even a stale claim can benefit a debtor.
Its filing and disallowance ‘‘discharge[s]’’
the debt.  11 U.S.C. § 1328(a).  And that
discharge means that the debt (even if
unenforceable) will not remain on a credit
report potentially affecting an individual’s
ability to borrow money, buy a home, and
perhaps secure employment.  See 15

U.S.C. § 1681c(a)(4) (debt may remain on
a credit report for seven years);  cf. Ala.
Code § 6–2–34 (6–year statute of limita-
tions);  Md. Cts. & Jud. Proc. Code Ann.
§ 5–101 (2013) (3–year statute of limita-
tions);  cf. 16 C.F.R. pt. 600, App. § 607,
¶ 6 (1991) (a credit report may include
discharged debt only if ‘‘the debt [is re-
ported] as having a zero balance due to
reflect the fact that the consumer is no
longer liable for the discharged debt’’);
FTC, 40 Years of Experience with the Fair
Credit Reporting Act:  An FTC Staff Re-
port with Summary of Interpretations 66
(2011) (similar).

More importantly, a change in the sim-
ple affirmative-defense approach, carving
out an exception, itself would require de-
fining the boundaries of the exception.
Does it apply only where (as Johnson al-
leged in the complaint) a claim’s staleness
appears ‘‘on [the] face’’ of the proof of
claim?  Does it apply to other affirmative
defenses or only to the running of a limita-
tions period?

[15, 16] At the same time, we do not
find in either the Fair Debt Collection
Practices Act or the Bankruptcy Code
good reason to believe that Congress in-
tended an ordinary civil court applying the
Act to determine answers to these bank-
ruptcy-related questions.  The Act and the
Code have different purposes and structur-
al features.  The Act seeks to help con-
sumers, not necessarily by closing what
Johnson and the United States character-
ize as a loophole in the Bankruptcy Code,
but by preventing consumer bankruptcies
in the first place.  See, e.g., 15 U.S.C.
§ 1692(a) (recognizing the ‘‘abundant evi-
dence of the use of abusive, deceptive, and
unfair debt collection practices [which]
contribute to the number of personal bank-
ruptcies’’);  see also § 1692(b) (‘‘Existing
laws and procedures TTT are inadequate to
protect consumers’’);  § 1692(e) (statute
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seeks to ‘‘eliminate abusive debt collection
practices’’).  The Bankruptcy Code, by
way of contrast, creates and maintains
what we have called the ‘‘delicate balance
of a debtor’s protections and obligations.’’
Kokoszka v. Belford, 417 U.S. 642, 651, 94
S.Ct. 2431, 41 L.Ed.2d 374 (1974).

To find the Fair Debt Collection Prac-
tices Act applicable here would upset that
‘‘delicate balance.’’  From a substantive
perspective it would authorize a new sig-
nificant bankruptcy-related remedy in the
absence of language in the Code providing
for it.  Administratively, it would permit
postbankruptcy litigation in an ordinary
civil court concerning a creditor’s state of
mind—a matter often hard to determine.
See 15 U.S.C. § 1692k(c) (safe harbor for
any debt collector who ‘‘shows by a pre-
ponderance of evidence that the violation
was not intentional and resulted from a
bona fide error notwithstanding the main-
tenance of procedures reasonably adapted
to avoid any such error’’).  Procedurally, it
would require creditors (who assert a
claim) to investigate the merits of an affir-
mative defense (typically the debtor’s job
to assert and prove) lest the creditor later
be found to have known the claim was
untimely.  The upshot could well be added
complexity, changes in settlement incen-
tives, and a shift from the debtor to the
creditor the obligation to investigate the
staleness of a claim.

Unlike the United States, we do not
believe that the Advisory Committee on
Rules of Bankruptcy Procedure settled the
issue when it promulgated Bankruptcy
Rule 9011.  The Committee, in considering
amendments to the Federal Rules of
Bankruptcy Procedure in 2009, specifically
rejected a proposal that would have re-
quired a creditor to certify that there is no
valid statute of limitations defense.  See
Agenda Book for Meeting 86–87 (Mar. 26–
27, 2009).  It did so in part because the

working group did not want to impose an
affirmative obligation on a creditor to
make a prefiling investigation of a poten-
tial time-bar defense.  Ibid. In rejecting
that proposal, the Committee did note that
Rule 9011 imposes a general ‘‘obligation on
a claimant to undertake an inquiry reason-
able under the circumstances to determine
TTT that a claim is warranted by existing
law and that factual contentions have evi-
dentiary support,’’ and to certify as much
on the proof of claim.  Id., at 87.  The
Committee also acknowledged, however,
that this requirement would ‘‘not addres[s]
the statute of limitation issue,’’ but would
only ensure ‘‘the accuracy of the informa-
tion provided.’’  Ibid.

We recognize that one Bankruptcy
Court has held that filing a time-barred
claim without a prefiling investigation of a
potential time-bar defense merits sanctions
under Rule 9011.  In re Sekema, 523 B.R.
651, 654 (Bkrtcy.Ct.N.D.Ind.2015).  But
others have held to the contrary.  See,
e.g., In re Freeman, 540 B.R. 129, 143–144
(Bkrtcy.Ct.E.D.Pa.2015);  In re Jenkins,
538 B.R. 129, 134–136
(Bkrcty.Ct.N.D.Ala.2015);  In re Keeler,
440 B.R. 354, 366–369 (Bkrtcy.Ct.E.D.Pa.
2009);  see also In re Andrews, 394 B.R.
384, 387–388 (Bkrtcy.Ct.E.D.N.C.2008)
(recognizing that ‘‘[m]any courts have TTT

found that sanctions [under Rule 9011]
were not warranted for filing stale
claims’’).

These circumstances, taken together,
convince us that we cannot find the prac-
tice at issue here ‘‘unfair’’ or ‘‘unconsciona-
ble’’ within the terms of the Fair Debt
Collection Practices Act.

IV

For these reasons, we conclude that fil-
ing (in a Chapter 13 bankruptcy proceed-
ing) a proof of claim that is obviously time
barred is not a false, deceptive, misleading,
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unfair, or unconscionable debt collection
practice within the meaning of the Fair
Debt Collection Practices Act. The judg-
ment of the Eleventh Circuit is reversed.

It is so ordered.

Justice GORSUCH took no part in the
consideration or decision of this case.

Justice SOTOMAYOR, with whom
Justice GINSBURG and Justice KAGAN
join, dissenting.

The Fair Debt Collection Practices Act
(FDCPA or Act) prohibits professional
debt collectors from using ‘‘false, decep-
tive, or misleading representation[s] or
means in connection with the collection of
any debt’’ and from ‘‘us[ing] unfair or un-
conscionable means to collect’’ a debt.  15
U.S.C. §§ 1692e, 1692f.  The Court today
wrongfully holds that a debt collector that
knowingly attempts to collect a time-
barred debt in bankruptcy proceedings has
violated neither of these prohibitions.

Professional debt collectors have built a
business out of buying stale debt, filing
claims in bankruptcy proceedings to collect
it, and hoping that no one notices that the
debt is too old to be enforced by the
courts.  This practice is both ‘‘unfair’’ and
‘‘unconscionable.’’  I respectfully dissent
from the Court’s conclusion to the con-
trary.1

I

Americans owe trillions of dollars in con-
sumer debt to creditors—credit card com-
panies, schools, and car dealers, among
others.  See Fed. Reserve Bank of N.Y.,
Quarterly Report on Household Debt and

Credit 3 (2017).  Most people will repay
their debts, but some cannot do so.  The
debts they do not pay are increasingly
likely to end up in the hands of profession-
al debt collectors—companies whose busi-
ness it is to collect debts that are owed to
other companies.  See Consumer Financial
Protection Bur., Fair Debt Collection
Practices Act:  Annual Report 2016, p. 8
(CFPB Report).  Debt collection is a lu-
crative and growing industry.  Last year,
the Nation’s 6,000 debt collection agencies
earned over $13 billion in revenue.  Ibid.

Although many debt collectors are hired
by creditors to work on a third-party basis,
more and more collectors also operate as
‘‘debt buyers’’—purchasing debts from
creditors outright and attempting to collect
what they can, with the profits going to
their own accounts.2  See FTC, The Struc-
ture and Practices of the Debt Buying
Industry 11–12 (2013) (FTC Report);
CFPB Report 10.  Debt buyers now hold
hundreds of billions of dollars in consumer
debt;  indeed, a study conducted by the
Federal Trade Commission (FTC) in 2009
found that nine of the leading debt buyers
had purchased over $140 billion in debt
just in the previous three years.  FTC
Report, at i-ii, T–3 (Table 3).

Because creditors themselves have given
up trying to collect the debts they sell to
debt buyers, they sell those debts for pen-
nies on the dollar.  Id., at 23.  The older
the debt, the greater the discount:  While
debt buyers pay close to eight cents per
dollar for debts under three years old,
they pay as little as two cents per dollar
for debts greater than six years old, and
‘‘effectively nothing’’ for debts greater

1. Because I believe the practice at issue here
is ‘‘unfair’’ and ‘‘unconscionable,’’ and thus
violates 15 U.S.C. § 1692f, I do not address
the Court’s conclusion that the practice is not
‘‘false, deceptive, or misleading’’ in violation
of § 1692e.

2. A case pending before this Court, Henson v.
Santander Consumer USA Inc., No. 16–349,
asks whether a certain kind of debt buyer is a
‘‘debt collector’’ under the FDCPA.  Midland
does not dispute that it is a debt collector
under the Act.



1417MIDLAND FUNDING, LLC v. JOHNSON
Cite as 137 S.Ct. 1407 (2017)

than 15 years old.  Id., at 23–24.  These
prices reflect the basic fact that older
debts are harder to collect.  As time
passes, consumers move or forget that
they owe the debts;  creditors have more
trouble documenting the debts and proving
their validity;  and debts begin to fall with-
in state statutes of limitations—time limits
that ‘‘operate to bar a plaintiff’s suit’’ once
passed.  CTS Corp. v. Waldburger, 573
U.S. ––––, ––––, 134 S.Ct. 2175, 2182, 189
L.Ed.2d 62 (2014).  Because a creditor (or
a debt collector) cannot enforce a time-
barred debt in court, the debt is inherently
worth very little indeed.

But statutes of limitations have not de-
terred debt buyers.  For years, they have
filed suit in state courts—often in small-
claims courts, where formal rules of evi-
dence do not apply—to collect even debts
too old to be enforced by those courts.3

See Holland, The One Hundred Billion
Dollar Problem in Small–Claims Court, 6
J. Bus. & Tech. L. 259, 261 (2011).  Impor-
tantly, the debt buyers’ only hope in these
cases is that consumers will fail either to
invoke the statute of limitations or to re-
spond at all:  In most States the statute of
limitations is an affirmative defense, mean-
ing that a consumer must appear in court
and raise it in order to dismiss the suit.
See ante, at 1412 – 1413 (majority opinion).
But consumers do fail to defend them-
selves in court—in fact, according to the
FTC, over 90% fail to appear at all.  FTC
Report 45.  The result is that debt buyers
have won ‘‘billions of dollars in default
judgments’’ simply by filing suit and bet-
ting that consumers will lack the resources
to respond.  Holland, supra, at 263.

The FDCPA’s prohibitions on ‘‘mislead-
ing’’ and ‘‘unfair’’ conduct have largely

beaten back this particular practice.  Ev-
ery court to have considered the question
has held that a debt collector that know-
ingly files suit in court to collect a time-
barred debt violates the FDCPA.  See
Phillips v. Asset Acceptance, LLC, 736
F.3d 1076, 1079 (C.A.7 2013);  Kimber v.
Federal Financial Corp., 668 F.Supp.
1480, 1487 (M.D.Ala.1987);  see also ante,
at 1412 – 1413 (majority opinion) (citing
other cases).  In 2015, petitioner and its
parent company entered into a consent
decree with the Government prohibiting
them from filing suit to collect time-barred
debts and ordering them to pay $34 million
in restitution.  See Consent Order in In re
Encore Capital Group, Inc., No. 2015–
CFPB–0022 (Sept. 9, 2015), pp. 38, 46.
And the leading trade association has now
adopted a resolution barring the practice.
See Brief for DBA International, Inc., as
Amicus Curiae 2–3.

Stymied in state courts, the debt buyers
have now turned to a new forum:  bank-
ruptcy courts.  The same debt buyers that
for years filed thousands of lawsuits in
state courts across the country have begun
to do the same thing in bankruptcy
courts—specifically, in cases governed by
Chapter 13 of the Bankruptcy Code, which
allows consumers earning regular incomes
to restructure their debts and repay as
many as they can over a period of several
years.  See 8 Collier on Bankruptcy
¶ 1300.01 (A. Resnick & H. Sommer eds.,
16th ed. 2016).  As in ordinary civil cases,
a debtor in a Chapter 13 bankruptcy pro-
ceeding is entitled to have dismissed any
claim filed against his estate that is barred
by a statute of limitations.  See 11 U.S.C.
§ 558.  As in ordinary civil cases, the stat-
ute of limitations is an affirmative defense,

3. Petitioner’s parent alone filed 245,000 law-
suits in 2009.  See Silver–Greenberg, Boom
in Debt Buying Fuels Another Boom—in Law-
suits, Wall Street Journal, Nov. 29, 2010, pp.

A1, A16. Petitioner itself filed 110 lawsuits on
just one date in a single state court.  Id., at
A1.
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one that must be raised by either the
debtor or the trustee of his estate before it
is honored. §§ 502, 558.  And so—just as
in ordinary civil cases—debt collectors
may file claims in bankruptcy proceedings
for stale debts and hope that no one no-
tices that they are too old to be enforced.

And that is exactly what the debt buyers
have done.  As a wide variety of courts
and commentators have observed, debt
buyers have ‘‘deluge[d]’’ the bankruptcy
courts with claims ‘‘on debts deemed unen-
forceable under state statutes of limita-
tions.’’  Crawford v. LVNV Funding, LLC,
758 F.3d 1254, 1256 (C.A.11 2014);  see also
In re Jenkins, 456 B.R. 236, 239, n. 2
(Bkrtcy.Ct.E.D.N.C.2011) (noting a
‘‘plague of stale claims’’);  Brief for Nation-
al Association of Consumer Bankruptcy
Attorneys et al. as Amici Curiae 9 (noting
study describing ‘‘hundreds of thousands
of proofs of claim asserting hundreds of
millions of dollars of consumer indebted-
ness, all in a single year’’).  This practice
has become so widespread that the Gov-
ernment sued one debt buyer last year ‘‘to
address [its] systemic abuse of the bank-
ruptcy process’’—including a ‘‘business
model’’ of ‘‘knowingly and strategically’’
filing thousands of claims for time-barred
debt.  Complaint in In re Freeman–Clay
v. Resurgent Capital Servs., L.P., No. 14–
41871 (Bkrtcy. Ct. WD Mo.), ¶¶ 1, 35 (Re-
surgent Complaint).  This practice, the
Government explained, ‘‘manipulates the
bankruptcy process by systematically
shifting the burden’’ to trustees and debt-
ors to object even to ‘‘frivolous claims’’—
especially given that filing an objection is

costly, time consuming, and easy to over-
look.  Id., at ¶¶ 35, 43–44.

II

The FDCPA prohibits professional debt
collectors from engaging in ‘‘unfair’’ and
‘‘unconscionable’’ practices.  15 U.S.C.
§ 1692f.4  Filing a claim in bankruptcy
court for debt that a collector knows to be
time barred—like filing a lawsuit in a court
to collect such a debt—is just such a prac-
tice.

A

Begin where the debt collectors them-
selves began:  with their practice of filing
suit in ordinary civil courts to collect debts
that they know are time barred.  Every
court to have considered this practice
holds that it violates the FDCPA.  There
is no sound reason to depart from this
conclusion.

Statutes of limitations ‘‘are not simply
technicalities.’’  Board of Regents of Univ.
of State of N.Y. v. Tomanio, 446 U.S. 478,
487, 100 S.Ct. 1790, 64 L.Ed.2d 440 (1980).
They reflect strong public-policy determi-
nations that ‘‘it is unjust to fail to put [an]
adversary on notice to defend within a
specified period of time.’’  United States v.
Kubrick, 444 U.S. 111, 117, 100 S.Ct. 352,
62 L.Ed.2d 259 (1979).  And they ‘‘pro-
mote justice by preventing surprises
through the revival of claims that have
been allowed to slumber until evidence has
been lost, memories have faded, and wit-
nesses have disappeared.’’  Railroad Te-
legraphers v. Railway Express Agency,
Inc., 321 U.S. 342, 348–349, 64 S.Ct. 582,

4. This Court has not had occasion to construe
the terms ‘‘unfair’’ and ‘‘unconscionable’’ in
§ 1692f.  The FDCPA’s legislative history sug-
gests that Congress intended these terms as a
backstop that would enable ‘‘courts, where
appropriate, to proscribe other improper con-
duct TTT not specifically addressed’’ by the
statute.  S.Rep. No. 95–382, p. 4 (1977).

Courts have construed these terms, consistent
with other federal and state statutes that em-
ploy them, to borrow from equitable and
common-law traditions.  See, e.g., LeBlanc v.
Unifund CCR Partners, 601 F.3d 1185, 1200–
1201 (C.A.11 2010) (per curiam );  Beler v.
Blatt, Hasenmiller, Leibsker & Moore, LLC,
480 F.3d 470, 473–474 (C.A.7 2007).
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88 L.Ed. 788 (1944).  Such concerns carry
particular weight in the context of small-
dollar consumer debt collection.  As one
thoughtful opinion explains:

‘‘Because few unsophisticated consumers
would be aware that a statute of limita-
tions could be used to defend against
lawsuits based on stale debts, such con-
sumers would unwittingly acquiesce to
such lawsuits.  And, even if the consum-
er realizes that she can use time as a
defense, she will more than likely still
give in rather than fight the lawsuit
because she must still expend energy
and resources and subject herself to the
embarrassment of going into court to
present the defenseTTTT’’  Kimber, 668
F.Supp., at 1487.

Debt buyers’ efforts to pursue stale debt
in ordinary civil litigation may also entrap
debtors into forfeiting their time defenses
altogether.  When a debt collector sues or
threatens to sue to collect a debt, many
consumers respond by offering a small
partial payment to forestall suit.  In many
States, a consumer who makes an offer
like this has—unbeknownst to him—forev-
er given up his ability to claim the debt is
unenforceable.  That is because in most
States a consumer’s partial payment on a
time-barred debt—or his promise to re-
sume payments on such a debt—will re-
start the statute of limitations.  FTC Re-
port 47;  see, e.g., Young v. Sorenson, 47
Cal.App.3d 911, 914, 121 Cal.Rptr. 236, 237
(1975) (‘‘ ‘The theory on which this is based
is that the payment is an acknowledge-
ment on the existence of the indebtedness
which raises an implied promise to contin-
ue the obligation and to pay the bal-
ance’ ’’).  Debt collectors’ efforts to entrap
consumers in this way have no place in
honest business practice.

B

The same dynamics are present in bank-
ruptcy proceedings.  A proof of claim filed
in bankruptcy court represents the debt
collector’s belief that it is entitled to pay-
ment, even though the debt should not be
enforced as a matter of public policy.  The
debtor’s claim will be allowed, and will be
incorporated in a debtor’s payment plan,
unless the debtor or his trustee objects.
But such objections require ordinary and
unsophisticated people (and their over-
worked trustees) to be on guard not only
against mistaken claims but also against
claims that debt collectors know will fail
under law if an objection is raised.  Debt
collectors do not file these claims in good
faith;  they file them hoping and expecting
that the bankruptcy system will fail.  Such
a practice is ‘‘unfair’’ and ‘‘unconscionable’’
in violation of the FDCPA.

The Court disagrees.  But it does so on
narrow grounds.  To begin with, the Court
does not hold that the Bankruptcy Code
altogether displaces the FDCPA, leaving it
with no role to play in bankruptcy pro-
ceedings.  Such a conclusion would be
wrong.  Although the Code and the
FDCPA ‘‘have different purposes and
structural features,’’ ante, at 1414, the
Court has held that Congress, in passing
the FDCPA’s predecessor, did so on the
understanding that ‘‘the provisions and the
purposes’’ of the two statutes were intend-
ed to ‘‘coexist.’’  Kokoszka v. Belford, 417
U.S. 642, 650, 94 S.Ct. 2431, 41 L.Ed.2d
374 (1974).  Although petitioner suggests
that the FDCPA is best read ‘‘to have no
application to [a] debt collector’s conduct’’
in a bankruptcy proceeding, Brief for Peti-
tioner 41, the majority declines its invita-
tion to adopt such a sweeping rule.5

5. The majority does lean heavily on its fear
that, were we to conclude that the FDCPA
bars the practice at issue, we would be licens-

ing ‘‘postbankruptcy litigation in an ordinary
civil court’’ concerning matters best left to
bankruptcy courts.  Ante, at 1415. But to do
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Nor does the majority take a position on
whether a debt collector violates the
FDCPA by filing suit in an ordinary court
to collect a debt it knows is time barred.
Ante, at 1413. Instead, the majority con-
cludes, even assuming that such a practice
would violate the FDCPA, a debt collector
does not violate the Act by doing the same
thing in bankruptcy proceedings.  Bank-
ruptcy, the majority argues, is different.
True enough.  But none of the distinctions
that the majority identifies bears the
weight placed on it.

First, the majority contends, structural
features of the bankruptcy process reduce
the risk that a stale debt will go unnoticed
and thus be allowed.  Ante, at 1413 – 1414.
But there is virtually no evidence that the
majority’s theory holds true in practice.
The majority relies heavily on the pres-
ence of a bankruptcy trustee, appointed to
act on the debtor’s behalf and empowered
to (among other things) object to claims
that he believes lack merit.  See 11 U.S.C.
§§ 704(a)(5), 1302(b).  In the majority’s
view, the trustee’s gatekeeping role makes
it ‘‘considerably more likely that an effort
to collect upon a stale claim in bankruptcy
will be met with resistance, objection, and
disallowance.’’  Ante, at 1414. The problem
with the majority’s ipse dixit is that every-
one with actual experience in the matter
insists that it is false.  The Government,
which oversees bankruptcy trustees, tells

us that trustees ‘‘cannot realistically be
expected to identify every time-barred TTT

claim filed in every bankruptcy.’’  Brief for
United States as Amicus Curiae 25–26;
see also Resurgent Complaint ¶ 43 (‘‘Filing
objections to all of [one collector]’s unen-
forceable claims would clog the docket of
this Court and other courts with objections
to frivolous claims’’).  The trustees them-
selves (appearing here as amici curiae )
agree, describing the practice as ‘‘waste-
ful’’ and ‘‘exploit[ative].’’  Brief for Nation-
al Association of Chapter Thirteen Trus-
tees as Amicus Curiae 12.  And courts
across the country recognize that Chapter
13 trustees are struggling under a ‘‘del-
uge’’ of stale debt.  Crawford, 758 F.3d, at
1256.

Second, the other features of the bank-
ruptcy process that the majority believes
will serve as a backstop against frivolous
claims are even less likely to do so in
practice.  The majority implies that a per-
son who files for bankruptcy is more so-
phisticated than the average consumer
debtor because the initiation of bankruptcy
is a choice made by a debtor.  Ante, at
1413. But a person who has filed for bank-
ruptcy will rarely be in such a superior
position;  he has, after all, just declared
that he is unable to meet his financial
obligations and in need of the assistance of
the courts.  It is odd to speculate that
such a person is better situated to monitor

so would not, as the majority suggests, ‘‘upset
[the] ‘delicate balance’ ’’ struck by the Code.
Ibid. (quoting Kokoszka v. Belford, 417 U.S., at
651, 94 S.Ct. 2431).  For one, nothing re-
quires a debtor to engage in satellite litigation
in order to sue a debt collector under the
FDCPA;  a debtor can easily file an adversary
proceeding asserting an FDCPA claim with
the bankruptcy court itself, and in many cases
will be better served by doing so.  See, e.g.,
Simon v. FIA Card Servs., N. A., 732 F.3d 259,
263 (C.A.3 2013).  Nor is there any risk that
finding the FDCPA applicable here will au-

thorize bankruptcy courts (or, for that matter,
civil courts) to engage in novel and unfettered
inquiries into ‘‘a creditor’s state of mind.’’
Ante, at 1415. Both Fed. Rule Civ. Proc. 11
and its bankruptcy counterpart, Fed. Rule
Bkrtcy.  Proc. 9011, authorize a court to im-
pose sanctions on parties who willfully file
meritless claims (a category that includes the
debt buyers here, see In re Sekema, 523 B.R.
651, 654–655 (Bkrtcy.Ct.N.D.Ind.2015)).  So
there is nothing new about the inquiry that
courts would be required to undertake;  it is
no different than analyses they conduct every
day.



1421KINDRED NURSING CENTERS LTD. v. CLARK
Cite as 137 S.Ct. 1421 (2017)

court filings and lodge objections than an
ordinary consumer.  The majority also
suggests that the rules of bankruptcy help
‘‘guide the evaluation of claims.’’  Ibid. But
the rules of bankruptcy in fact facilitate
the allowance of claims:  Claims are auto-
matically allowed and made part of a plan
unless an objection is made.  See 11
U.S.C. § 502(a).  A debtor is arguably
more vulnerable in bankruptcy—not less—
to the oversights that the debt buyers
know will occur.

Finally, the majority suggests, in some
cases a consumer will actually benefit if a
claim for an untimely debt is filed.  Ante,
at 1419 – 1420.  If such a claim is filed but
disallowed, the majority explains, the debt
will eventually be discharged, and the
creditor will be barred from collecting it.
See § 1328(a).  Here, too, practice refutes
the majority’s rosy portrait of these pro-
ceedings.  A debtor whose trustee does
not spot and object to a stale debt will find
no comfort in the knowledge that other
consumers with more attentive trustees
may have their debts disallowed and dis-
charged.  Moreover, given the high rate at
which debtors are unable to fully pay off
their debts in Chapter 13 proceedings, see
Porter, The Pretend Solution:  An Empiri-
cal Study of Bankruptcy Outcomes, 90
Texas L. Rev. 103, 111–112 (2011), most
debtors who fail to object to a stale claim
will end up worse off than had they never
entered bankruptcy at all:  They will make
payments on the stale debts, thereby re-
suscitating them, see supra, at 1418 – 1419,
and may thus walk out of bankruptcy court
owing more to their creditors than they
did when they entered it.  There is no
benefit to anyone in such a proceeding—
except the debt collectors.

* * *

It does not take a sophisticated attorney
to understand why the practice I have
described in this opinion is unfair.  It

takes only the common sense to conclude
that one should not be able to profit on the
inadvertent inattention of others.  It is
said that the law should not be a trap for
the unwary.  Today’s decision sets just
such a trap.

I take comfort only in the knowledge
that the Court’s decision today need not be
the last word on the matter.  If Congress
wants to amend the FDCPA to make ex-
plicit what in my view is already implicit in
the law, it need only say so.

I respectfully dissent.

,

  

KINDRED NURSING CENTERS LIM-
ITED PARTNERSHIP, dba Winches-
ter Centre for Health and Rehabilita-
tion, nka Fountain Circle Health and
Rehabilitation, et al., Petitioners

v.

Janis E. CLARK et al.
No. 16–32.

Argued Feb. 22, 2017.

Decided May 15, 2017.

Background:  In two cases, estates of
nursing home residents filed actions in
state court against nursing home and affili-
ated entities, asserting claims for wrongful
death, personal injuries, and violations of
Kentucky’s Long Term Care Facilities
Act. The Kentucky Circuit Court, Clark
County, denied defendants’ motions to dis-
miss and compel arbitration. Defendants’
requests for interlocutory review by the
Kentucky Court of Appeals were denied.
Review was granted in both cases and the
cases were consolidated. The Kentucky Su-
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

U. S. BANK N. A., TRUSTEE, BY AND THROUGH 
CWCAPITAL ASSET MANAGEMENT LLC v. VILLAGE 

AT LAKERIDGE, LLC 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 

No. 15–1509. Argued October 31, 2017—Decided March 5, 2018 

Respondent Lakeridge is a corporate entity with a single owner, MBP
Equity Partners.  When Lakeridge filed for Chapter 11 bankruptcy, it 
had a pair of substantial debts: It owed petitioner U. S. Bank over 
$10 million and MBP another $2.76 million.  Lakeridge submitted a
reorganization plan, proposing to impair the interests of both U. S. 
Bank and MBP.  U. S. Bank refused the offer, thus blocking Lake- 
ridge’s option for reorganization through a fully consensual plan.
See 11 U. S. C. §1129(a)(8).  Lakeridge then turned to the so-called
“cramdown” plan option for imposing a plan impairing the interests
of a non-consenting class of creditors.  See §1129(b).  Among the pre-
requisites for judicial approval of such a plan is that another im-
paired class of creditors has consented to it.  See §1129(a)(10).  But 
crucially here, the consent of a creditor who is also an “insider” of the 
debtor does not count for that purpose.  Ibid.  The Bankruptcy Code’s 
definition of an insider “includes” any director, officer, or “person in 
control” of the entity.  §101(31)(B)(i)–(iii).  Courts have devised tests 
for identifying other, so-called “non-statutory” insiders, focusing, in 
whole or in part, on whether a person’s transactions with the debtor
were at arm’s length.   

Here, MBP (an insider of Lakeridge) could not provide the partial 
agreement needed for a cramdown plan, and Lakeridge’s reorganiza-
tion was thus impeded.  MBP sought to transfer its claim against
Lakeridge to a non-insider who could agree to the cramdown plan. 
Kathleen Bartlett, an MBP board member and Lakeridge officer, of-
fered MBP’s claim to Robert Rabkin, a retired surgeon, for $5,000. 
Rabkin purchased the claim and consented to Lakeridge’s proposed 
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reorganization.  U. S. Bank objected, arguing that Rabkin was a non-
statutory insider because he had a “romantic” relationship with Bart-
lett and the purchase was not an arm’s-length transaction.  The 
Bankruptcy Court rejected U. S. Bank’s argument.  The Ninth Cir-
cuit affirmed.  Viewing the Bankruptcy Court’s decision as one based
on a finding that the relevant transaction was conducted at arm’s 
length, the Ninth Circuit held that that finding was entitled to clear-
error review, and could not be reversed under that deferential stand-
ard. 

Held: The Ninth Circuit was right to review the Bankruptcy Court’s 
determination for clear error (rather than de novo). At the heart of 
this case is a so-called “mixed question” of law and fact—whether the 
Bankruptcy Court’s findings of fact satisfy the legal test chosen for 
conferring non-statutory insider status.  U. S. Bank contends that 
the Bankruptcy Court’s resolution of this mixed question must be re-
viewed de novo, while Lakeridge (joined by the Federal Government)
argues for a clear-error standard.  

For all their differences, both parties rightly point to the same que-
ry: What is the nature of the mixed question here and which kind of
court (bankruptcy or appellate) is better suited to resolve it? Mixed 
questions are not all alike. Some require courts to expound on the 
law, and should typically be reviewed de novo. Others immerse 
courts in case-specific factual issues, and should usually be reviewed 
with deference.  In short, the standard of review for a mixed question 
depends on whether answering it entails primarily legal or factual
work. 

Here, the Bankruptcy Court confronted the question whether the 
basic facts it had discovered (concerning Rabkin’s relationships, mo-
tivations, etc.) were sufficient to make Rabkin a non-statutory insid-
er. Using the transactional prong of the Ninth Circuit’s legal test for
identifying such insiders (whether the transaction was conducted at
arm’s length, i.e., as though the two parties were strangers) the
mixed question became: Given all the basic facts found, was Rabkin’s 
purchase of MBP’s claim conducted as if the two were strangers to
each other?  That is about as factual sounding as any mixed question 
gets.  Such an inquiry primarily belongs in the court that has presid-
ed over the presentation of evidence, that has heard all the witness-
es, and that has both the closest and deepest understanding of the
record—i.e., the bankruptcy court.  One can arrive at the same point
by asking how much legal work applying the arm’s-length test re-
quires. It is precious little—as shown by judicial opinions applying
the familiar legal term without further elaboration.  Appellate review 
of the arm’s-length issue—even if conducted de novo—will not much 
clarify legal principles or provide guidance to other courts resolving 
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other disputes. The issue is therefore one that primarily rests with a
bankruptcy court, subject only to review for clear error. Pp. 5–11.

 814 F. 3d 993, affirmed. 

KAGAN, J., delivered the opinion for a unanimous Court.  KENNEDY, J., 
filed a concurring opinion.  SOTOMAYOR, J., filed a concurring opinion, 
in which KENNEDY, THOMAS, and GORSUCH, JJ., joined.  
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 15–1509 

U.S. BANK NATIONAL ASSOCIATION, TRUSTEE, BY 

AND THROUGH CWCAPITAL ASSET MANAGEMENT
 

LLC, PETITIONER v. THE VILLAGE AT
 
LAKERIDGE, LLC 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE NINTH CIRCUIT
 

[March 5, 2018]


 JUSTICE KAGAN delivered the opinion of the Court. 
The Bankruptcy Code places various restrictions on

anyone who qualifies as an “insider” of a debtor.  The 
statutory definition of that term lists a set of persons 
related to the debtor in particular ways.  See 11 U. S. C. 
§101(31). Courts have additionally recognized as insiders
some persons not on that list—commonly known as “non
statutory insiders.”  The conferral of that status often 
turns on whether the person’s transactions with the debtor
(or another of its insiders) were at arm’s length. In this 
case, we address how an appellate court should review 
that kind of determination: de novo or for clear error? We 
hold that a clear-error standard should apply. 

I 
Chapter 11 of the Bankruptcy Code enables a debtor 

company to reorganize its business under a court-
approved plan governing the distribution of assets to 
creditors. See 11 U. S. C. §1101 et seq.  The plan divides
claims against the debtor into discrete “classes” and speci
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fies the “treatment” each class will receive. §1123; see 
§1122. Usually, a bankruptcy court may approve such a 
plan only if every affected class of creditors agrees to its 
terms. See §1129(a)(8).  But in certain circumstances, the 
court may confirm what is known as a “cramdown” plan— 
that is, a plan impairing the interests of some non-
consenting class. See §1129(b).  Among the prerequisites 
for judicial approval of a cramdown plan is that another 
impaired class of creditors has consented to it. See 
§1129(a)(10). But crucially for this case, the consent of a 
creditor who is also an “insider” of the debtor does not 
count for that purpose.  See ibid. (requiring “at least one”
impaired class to have “accepted the plan, determined with
out including any acceptance of the plan by any insider”). 

The Code enumerates certain insiders, but courts have 
added to that number. According to the Code’s defini- 
tional section, an insider of a corporate debtor “includes” any 
director, officer, or “person in control” of the entity.
§§101(31)(B)(i)–(iii). Because of the word “includes” in 
that section, courts have long viewed its list of insiders as 
non-exhaustive. See §102(3) (stating as one of the Code’s
“[r]ules of construction” that “ ‘includes’ and ‘including’ are 
not limiting”); 2 A. Resnick & H. Sommer, Collier on 
Bankruptcy ¶101.31, p. 101–142 (16th ed. 2016) (discuss
ing cases). Accordingly, courts have devised tests for 
identifying other, so-called “non-statutory” insiders.  The 
decisions are not entirely uniform, but many focus, in
whole or in part, on whether a person’s “transaction of 
business with the debtor is not at arm’s length.” Ibid. 
(quoting In re U. S. Medical, Inc., 531 F. 3d 1272, 1280 
(CA10 2008)). 

This case came about because the Code’s list of insiders 
placed an obstacle in the way of respondent Lakeridge’s 
attempt to reorganize under Chapter 11. Lakeridge is a 
corporate entity which, at all relevant times, had a single 
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owner, MBP Equity Partners, and a pair of substantial 
debts. The company owed petitioner U. S. Bank over $10 
million for the balance due on a loan.  And it owed MBP 
another $2.76 million.  In 2011, Lakeridge filed for Chap
ter 11 bankruptcy.  The reorganization plan it submitted 
placed its two creditors in separate classes and proposed
to impair both of their interests.  U. S. Bank refused that 
offer, thus taking a fully consensual plan off the table. 
But likewise, a cramdown plan based only on MBP’s con
sent could not go forward.  Recall that an insider cannot 
provide the partial agreement needed for a cramdown 
plan. See supra, at 2; §1129(a)(10).  And MBP was the 
consummate insider: It owned Lakeridge and so was— 
according to the Code’s definition—“in control” of the 
debtor. §101(31)(B)(iii).  The path to a successful reorgan
ization was thus impeded, and Lakeridge was faced with 
liquidation.  Unless . . . 

Unless MBP could transfer its claim against Lakeridge
to a non-insider who would then agree to the reorganiza
tion plan. So that was what MBP attempted.  Kathleen 
Bartlett, a member of MBP’s board and an officer of Lake- 
ridge, approached Robert Rabkin, a retired surgeon, and
offered to sell him MBP’s $2.76 million claim for $5,000. 
Rabkin took the deal.  And as the new holder of MBP’s old 
loan, he consented to Lakeridge’s proposed reorganization. 
As long as he was not himself an insider, Rabkin’s agree
ment would satisfy one of the prerequisites for a 
cramdown plan.  See §1129(a)(10); supra, at 2. That 
would bring Lakeridge a large step closer to reorganizing 
its business over U. S. Bank’s objection. 

Hence commenced this litigation about whether Rabkin,
too, was an insider. U. S. Bank argued that he qualified 
as a non-statutory insider because he had a “romantic” 
relationship with Bartlett and his purchase of MBP’s loan
“was not an arm’s-length transaction.”  Motion to Desig
nate Claim of Robert Rabkin as an Insider Claim in No. 
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11–51994 (Bkrtcy. Ct. Nev.), Doc. 194, p. 11 (Motion).1  At 
an evidentiary hearing, both Rabkin and Bartlett testified
that their relationship was indeed “romantic.”  App. 128,
142–143.2 But the Bankruptcy Court still rejected U. S. 
Bank’s view that Rabkin was a non-statutory insider.  See 
App. to Pet. for Cert. 66a.  The court found that Rabkin 
purchased the MBP claim as a “speculative investment” 
for which he did adequate due diligence.  Id., at 67a. And 
it noted that Rabkin and Bartlett, for all their dating,
lived in separate homes and managed their finances inde
pendently. See id., at 66a. 

The Court of Appeals for the Ninth Circuit affirmed by a
divided vote.  According to the court, a creditor qualifies as 
a non-statutory insider if two conditions are met: “(1) the 
closeness of its relationship with the debtor is comparable
to that of the enumerated insider classifications in [the
Code], and (2) the relevant transaction is negotiated at 
less than arm’s length.”  In re Village at Lakeridge, LLC,
814 F. 3d 993, 1001 (2016).  The majority viewed the 
Bankruptcy Court’s decision as based on a finding that the
relevant transaction here (Rabkin’s purchase of MBP’s
claim) “was conducted at arm’s length.”  Id., at 1003, n. 15. 
That finding, the majority held, was entitled to clear-error
review, and could not be reversed under that deferential 

—————— 
1 U. S. Bank also contended that Rabkin automatically inherited 

MBP’s statutory insider status when he purchased its loan.  See Mo
tion, p. 10 (“[A]n entity which acquires a claim steps into the shoes of
that claimant” (internal quotation marks omitted)).  We did not grant
review of that question and therefore do not address it in this opinion. 

2 Perhaps Bartlett expressed some ambivalence on that score. The 
transcript of her direct examination reads:

“Q. Okay. And I think the term has been a romantic relationship—
you have a romantic relationship? 

A.  I guess. 
Q. Why do you say I guess? 
A. Well, no—yes.”  App. 142–143.

One hopes Rabkin was not listening. 
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standard. See id., at 1001–1003. Rabkin’s consent could 
therefore support the cramdown plan. See id., at 1003. 
Judge Clifton dissented. He would have applied de novo 
review, but in any event thought the Bankruptcy Court
committed clear error in declining to classify Rabkin as an
insider. See id., at 1006. 

This Court granted certiorari to decide a single question:
Whether the Ninth Circuit was right to review for clear
error (rather than de novo) the Bankruptcy Court’s deter
mination that Rabkin does not qualify as a non-statutory 
insider because he purchased MBP’s claim in an arm’s
length transaction. 580 U. S. ___ (2017). 

II 
To decide whether a particular creditor is a non-

statutory insider, a bankruptcy judge must tackle three
kinds of issues—the first purely legal, the next purely 
factual, the last a combination of the other two.  And to 
assess the judge’s decision, an appellate court must con
sider all its component parts, each under the appropriate
standard of review.  In this case, only the standard for the 
final, mixed question is contested.  But to resolve that 
dispute, we begin by describing the unalloyed legal and 
factual questions that both kinds of courts have to address 
along the way, as well as the answers that the courts
below provided.

Initially, a bankruptcy court must settle on a legal test
to determine whether someone is a non-statutory insider 
(again, a person who should be treated as an insider even 
though he is not listed in the Bankruptcy Code).  But that 
choice of standard really resides with the next court: As all 
parties agree, an appellate panel reviews such a legal
conclusion without the slightest deference.  See Highmark 
Inc. v. Allcare Health Management. System, Inc., 572 U. S. 
___, ___ (2014) (slip op., at 4) (“Traditionally, decisions on
questions of law are reviewable de novo” (internal quota
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tion marks omitted)); Tr. of Oral Arg. 29–30, 33. The 
Ninth Circuit here, as noted earlier, endorsed a two-part
test for non-statutory insider status, asking whether the
person’s relationship with the debtor was similar to those
of listed insiders and whether the relevant prior transac
tion was at “less than arm’s length.” 814 F. 3d, at 1001; 
see supra, at 4–5. And the Ninth Circuit held that the 
Bankruptcy Court had used just that standard—more 
specifically, that it had denied insider status under the 
test’s second, transactional prong.  See 814 F. 3d, at 1002– 
1003, and n. 15; supra, at 4–5.  We do not address the 
correctness of the Ninth Circuit’s legal test; indeed, we
specifically rejected U. S. Bank’s request to include that
question in our grant of certiorari.  See 580 U. S. ___; Pet. 
for Cert. i.  We simply take that test as a given in deciding 
the standard-of-review issue we chose to resolve. 

Along with adopting a legal standard, a bankruptcy 
court evaluating insider status must make findings of
what we have called “basic” or “historical” fact— 
addressing questions of who did what, when or where, how 
or why. Thompson v. Keohane, 516 U. S. 99, 111 (1995). 
The set of relevant historical facts will of course depend on 
the legal test used: So under the Ninth Circuit’s test, the 
facts found may relate to the attributes of a particular
relationship or the circumstances and terms of a prior 
transaction. By well-settled rule, such factual findings are
reviewable only for clear error—in other words, with a
serious thumb on the scale for the bankruptcy court.  See 
Fed. Rule Civ. Proc. 52(a)(6) (clear-error standard); Fed.
Rules Bkrtcy. Proc. 7052 and 9014(c) (applying Rule 52 to 
various bankruptcy proceedings). Accordingly, as all
parties again agree, the Ninth Circuit was right to review
deferentially the Bankruptcy Court’s findings about Rab
kin’s relationship with Bartlett (e.g., that they did not 
“cohabitate” or pay each other’s “bills or living expenses”) 
and his motives for purchasing MBP’s claim (e.g., to make 
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a “speculative investment”).  App. to Pet. for Cert. 66a– 
67a; see Tr. of Oral Arg. 8, 39. 

What remains for a bankruptcy court, after all that, is to
determine whether the historical facts found satisfy the 
legal test chosen for conferring non-statutory insider 
status. We here arrive at the so-called “mixed question” of
law and fact at the heart of this case. Pullman-Standard 
v. Swint, 456 U. S. 273, 289, n. 19 (1982) (A mixed ques
tion asks whether “the historical facts . . . satisfy the
statutory standard, or to put it another way, whether the
rule of law as applied to the established facts is or is not 
violated”). As already described, the Bankruptcy Court 
below had found a set of basic facts about Rabkin; and it 
had adopted a legal test for non-statutory insider status
that requires (as one of its two prongs) a less-than-arm’s
length transaction.  See supra, at 4, 6.  As its last move,  
the court compared the one to the other—and determined
that the facts found did not show the kind of preferential 
transaction necessary to turn a creditor into a non-
statutory insider.  For that decisive determination, what 
standard of review should apply? 

The parties, after traveling so far together, part ways at
this crucial point.  U. S. Bank contends that the Bank
ruptcy Court’s resolution of the mixed question must be 
reviewed de novo. That is because, U. S. Bank claims, 
application of the Ninth Circuit’s “very general” standard 
to a set of basic facts requires the further elaboration of 
legal principles—a task primarily for appellate courts. 
Brief for Petitioner 35; see id., at 53 (The “open-ended 
nature of the Ninth Circuit’s standard” compels courts to 
“develop the norms and criteria they deem most appropri
ate” and so should be viewed as “quasi-legal”).  By con
trast, Lakeridge (joined by the Federal Government as 
amicus curiae) thinks a clear-error standard should apply.
In Lakeridge’s view, the ultimate law-application question
is all “bound up with the case-specific details of the highly 
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factual circumstances below”—and thus falls naturally 
within the domain of bankruptcy courts.  Brief for Re
spondent 17; see Brief for United States 21 (similarly 
describing the mixed question as “fact-intensive”). 

For all their differences, both parties rightly point us to 
the same query: What is the nature of the mixed question 
here and which kind of court (bankruptcy or appellate) is
better suited to resolve it? See Miller v. Fenton, 474 U. S. 
104, 114 (1985) (When an “issue falls somewhere between 
a pristine legal standard and a simple historical fact,” the
standard of review often reflects which “judicial actor is
better positioned” to make the decision).3  Mixed questions 
are not all alike.  As U. S. Bank suggests, some require 
courts to expound on the law, particularly by amplifying or
elaborating on a broad legal standard.  When that is so— 
when applying the law involves developing auxiliary legal
principles of use in other cases—appellate courts should 
typically review a decision de novo. See Salve Regina 
College v. Russell, 499 U. S. 225, 231–233 (1991) (discuss
ing appellate courts’ “institutional advantages” in giving 
legal guidance). But as Lakeridge replies, other mixed 
questions immerse courts in case-specific factual issues—
compelling them to marshal and weigh evidence, make 
credibility judgments, and otherwise address what we
have (emphatically if a tad redundantly) called “multifari
ous, fleeting, special, narrow facts that utterly resist
generalization.” Pierce v. Underwood, 487 U. S. 552, 561– 
562 (1988) (internal quotation marks omitted).  And when 
that is so, appellate courts should usually review a deci
sion with deference. See Anderson v. Bessemer City, 470 
U. S. 564, 574–576 (1985) (discussing trial courts’ “superi
—————— 

3 In selecting standards of review, our decisions have also asked 
whether a “long history of appellate practice” supplies the answer. 
Pierce v. Underwood, 487 U. S. 552, 558 (1988).  But we cannot find 
anything resembling a “historical tradition” to provide a standard for
reviewing the mixed question here.  Ibid. 



  
 

 

 

 
  

 

 

 
 

 
 
 

 
 

  
 

  
  

  
  

 
 

 
 

 
  

 
 

  

9 Cite as: 583 U. S. ____ (2018) 

Opinion of the Court 

ority” in resolving such issues).4  In short, the standard of 
review for a mixed question all depends—on whether 
answering it entails primarily legal or factual work.

Now again, recall the mixed question the Bankruptcy 
Court confronted in this case.  See supra, at 7.  At a high
level of generality, the court needed to determine whether
the basic facts it had discovered (concerning Rabkin’s 
relationships, motivations, and so on) were sufficient to
make Rabkin a non-statutory insider.  But the court’s use 
of the Ninth Circuit’s legal test for identifying such in
siders reduced that question to a more particular one:
whether the facts found showed an arm’s-length transaction 
between Rabkin and MBP. See ibid.5  And still, we can 
further delineate that issue just by plugging in the widely
(universally?) understood definition of an arm’s-length
transaction: a transaction conducted as though the two
parties were strangers. See, e.g., Black’s Law Dictionary 
1726 (10th ed. 2014). Thus the mixed question becomes: 
—————— 

4 Usually but not always: In the constitutional realm, for example, the
calculus changes.  There, we have often held that the role of appellate
courts “in marking out the limits of [a] standard through the process of 
case-by-case adjudication” favors de novo review even when answering 
a mixed question primarily involves plunging into a factual record. 
Bose Corp. v. Consumers Union of United States, Inc., 466 U. S. 485, 
503 (1984); see Ornelas v. United States, 517 U. S. 690, 697 (1996)
(reasonable suspicion and probable cause under the Fourth Amend
ment); Hurley v. Irish-American Gay, Lesbian and Bisexual Group of 
Boston, Inc., 515 U. S. 557, 567 (1995) (expression under the First
Amendment); Miller v. Fenton, 474 U. S. 104, 115–116 (1985) (voluntar
iness of confession under the Fourteenth Amendment’s Due Process 
Clause).

5 A bankruptcy court applying the Ninth Circuit’s test might, in an
other case, reach its separate, non-transactional prong: whether “the 
closeness of [a person’s] relationship with the debtor is comparable to
that of the enumerated insider classifications” in the Code. In re 
Village at Lakeridge, LLC, 814 F. 3d 993, 1001 (2016); see supra, at 4. 
We express no opinion on how an appellate court should review a
bankruptcy court’s application of that differently framed standard to a
set of established facts. 
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Given all the basic facts found, was Rabkin’s purchase of 
MBP’s claim conducted as if the two were strangers to
each other? 

That is about as factual sounding as any mixed question 
gets. Indeed, application of the Ninth Circuit’s arm’s
length legal standard really requires what we have previ
ously described as a “factual inference[ ] from undisputed 
basic facts.” Commissioner v. Duberstein, 363 U. S. 278, 
291 (1960) (holding that clear-error review applied to a 
decision that a particular transfer was a statutory “gift”).
The court takes a raft of case-specific historical facts,6 

considers them as a whole, balances them one against 
another—all to make a determination that when two 
particular persons entered into a particular transaction, 
they were (or were not) acting like strangers.  Just to 
describe that inquiry is to indicate where it (primarily) 
belongs: in the court that has presided over the presenta
tion of evidence, that has heard all the witnesses, and that 
has both the closest and the deepest understanding of the 
record—i.e., the bankruptcy court.

And we can arrive at the same point from the opposite 
direction—by asking how much legal work applying the
arm’s-length test requires.  Precious little, in our view—as 
shown by judicial opinions addressing that concept.  Our 
own decisions, arising in a range of contexts, have never 
tried to elaborate on the established idea of a transaction 
conducted as between strangers; nor, to our knowledge, 
have lower courts. See, e.g., Jones v. Harris Associates 
L. P., 559 U. S. 335, 346 (2010); Commissioner v. Wemyss, 
324 U. S. 303, 307 (1945); Pepper v. Litton, 308 U. S. 295, 
306–307 (1939).  The stock judicial method is merely to 

—————— 
6 Or, to use the more abundant description we quoted above, “multi

farious, fleeting, special, narrow facts that utterly resist generaliza
tion.” Pierce, 487 U. S., at 561–562 (internal quotation marks omitted); 
see supra, at 8. 
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state the requirement of such a transaction and then to do 
the fact-intensive job of exploring whether, in a particular
case, it occurred. See, e.g., Wemyss, 324 U. S., at 307. 
Contrary to U. S. Bank’s view, there is no apparent need
to further develop “norms and criteria,” or to devise a 
supplemental multi-part test, in order to apply the famil
iar term. Brief for Petitioner 53; see Tr. of Oral Arg. 18; 
supra, at 7.  So appellate review of the arm’s-length is
sue—even if conducted de novo—will not much clarify 
legal principles or provide guidance to other courts resolv
ing other disputes.  And that means the issue is not of the 
kind that appellate courts should take over.7 

The Court of Appeals therefore applied the appropriate
standard in reviewing the Bankruptcy Court’s determina
tion that Rabkin did not qualify as an insider because his 
transaction with MBP was conducted at arm’s length. A 
conclusion of that kind primarily rests with a bankruptcy 
court, subject only to review for clear error.  We accordingly 
affirm the judgment below. 

It is so ordered. 

—————— 
7 That conclusion still leaves some role for appellate courts in this 

area.  They of course must decide whether a bankruptcy court commit
ted clear error in finding that a transaction was arm’s length (or not). 
(We express no view of that aspect of the Ninth Circuit’s decision
because we did not grant certiorari on the question.  See supra, at 5.)
In addition, an appellate court must correct any legal error infecting a 
bankruptcy court’s decision.  So if the bankruptcy court somehow 
misunderstood the nature of the arm’s-length query—or if it devised 
some novel multi-factor test for addressing that issue—an appellate
court should apply de novo review. And finally, if an appellate court
someday finds that further refinement of the arm’s-length standard is
necessary to maintain uniformity among bankruptcy courts, it may step 
in to perform that legal function.  By contrast, what it may not do is 
review independently a garden-variety decision, as here, that the 
various facts found amount to an arm’s-length (or a non-arm’s-length) 
transaction and so do not (or do) confer insider status. 
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LLC, PETITIONER v. THE VILLAGE AT
 
LAKERIDGE, LLC 
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APPEALS FOR THE NINTH CIRCUIT
 

[March 5, 2018] 


JUSTICE KENNEDY, concurring. 
I join the opinion for the Court and the concurring opin-

ion by JUSTICE SOTOMAYOR. In doing so, it seems appro-
priate to add these further comments.

As the Court’s opinion makes clear, courts of appeals
may continue to elaborate in more detail the legal stand-
ards that will govern whether a person or entity is a non-
statutory insider under the Bankruptcy Code. Ante, at 6, 
11, n. 7.  At this stage of the doctrine’s evolution, this 
ongoing elaboration of the principles that underlie non-
statutory insider status seems necessary to ensure uni-
form and accurate adjudications in this area. 

In particular, courts should consider the relevance and
meaning of the phrase “arms-length transaction” in this 
bankruptcy context.  See ibid. As courts of appeals ad-
dress these issues and make more specific rulings based 
on the facts and circumstances of individual cases, it may
be that instructive, more specifically defined rules will
develop.

This leads to an additional point.  Under the test that 
the Court of Appeals applied here, there is some room for 
doubt that the Bankruptcy Judge was correct in conclud-
ing that Rabkin was not an insider, especially without 
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further inquiry into whether the offer Bartlett made to
Rabkin could and should have been made to other parties
who might have paid a higher price.  See In re Village at 
Lakeridge, LLC, 814 F. 3d 993, 1006 (CA9 2016) (Clifton, 
J., concurring in part and dissenting in part) (“[E]ven if
the clear error standard applies, the finding that Rabkin
was not a non-statutory insider cannot survive scrutiny”). 
MBP’s failure to offer its claim more widely could be a
strong indication that the transaction was not conducted 
at arm’s length.  As the Court is careful and correct to 
note, however, certiorari was not granted on this question.
See ante, at 11, n. 7.  As a result, whether the test for non-
statutory insider status as formulated and used by courts
in the Ninth Circuit is sufficient is not before us; and 
whether on these facts it was clear error to find that 
Rabkin was not an insider is also not before us. 

The Court’s holding should not be read as indicating 
that the non-statutory insider test as formulated by the
Court of Appeals is the proper or complete standard to use 
in determining insider status. Today’s opinion for the 
Court properly limits its decision to the question whether
the Court of Appeals applied the correct standard of re-
view, and its opinion should not be read as indicating that 
a transaction is arm’s length if the transaction was nego-
tiated simply with a close friend, without broader solicita-
tion of other possible buyers. 
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SUPREME COURT OF THE UNITED STATES 

No. 15–1509 

U.S. BANK NATIONAL ASSOCIATION, TRUSTEE, BY 

AND THROUGH CWCAPITAL ASSET MANAGEMENT
 

LLC, PETITIONER v. THE VILLAGE AT
 
LAKERIDGE, LLC 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE NINTH CIRCUIT
 

[March 5, 2018] 


JUSTICE SOTOMAYOR, with whom JUSTICE KENNEDY, 
JUSTICE THOMAS, and JUSTICE GORSUCH join, concurring. 

The Court granted certiorari to decide “[w]hether the
appropriate standard of review for determining non-
statutory insider status” under the Bankruptcy Code is 
de novo or clear error.  Pet. for Cert. i.  To answer that 
question, the Court “take[s] . . . as a given” the two-prong 
test that the Court of Appeals for the Ninth Circuit has
adopted for determining whether a person or entity is an 
insider. Ante, at 6. I join the Court’s opinion in full be-
cause, within that context, I agree with the Court’s analy-
sis that a determination whether a particular transaction 
was conducted at arm’s length is a mixed question of law 
and fact that should be reviewed for clear error.  See ante, 
at 10–11. 

I write separately, however, because I am concerned 
that our holding eludes the more fundamental question
whether the Ninth Circuit’s underlying test is correct.  If 
that test is not the right one, our holding regarding the 
standard of review may be for naught.  That is because the 
appropriate standard of review is deeply intertwined with 
the test being applied. As the Court puts it, “the standard
of review for a mixed question all depends—on whether 
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answering it entails primarily legal or factual work.” 
Ante, at 9. 

Here, the Court identifies the Ninth Circuit as having 
affirmed on the basis of the second prong of its test, pur-
suant to which the Ninth Circuit concluded that the rele-
vant transaction between Robert Rabkin and MBP Equity 
Partners was conducted at arm’s length. Ante, at 6. Be-
cause that analysis is primarily factual in nature, the
Court rightly concludes that appellate review of the Bank-
ruptcy Court’s decision is for clear error.  Ante, at 10–11. 
However, if the proper inquiry did not turn solely on an
arm’s-length analysis but rather involved a different 
balance of legal and factual work, the Court may have 
come to a different conclusion on the standard of review. 

The Court’s discussion of the standard of review thus 
begs the question of what the appropriate test for deter-
mining non-statutory insider status is. I do not seek to 
answer that question, as the Court expressly declined to
grant certiorari on it.  I have some concerns with the 
Ninth Circuit’s test, however, that would benefit from 
additional consideration by the lower courts.

As the Ninth Circuit interpreted the Code, “[a] creditor
is not a non-statutory insider unless: (1) the closeness of 
its relationship with the debtor is comparable to that of 
the enumerated insider classifications in [11 U. S. C.]
§101(31), and (2) the relevant transaction is negotiated at 
less than arm’s length.”  In re Village at Lakeridge, LLC, 
814 F. 3d 993, 1001 (2016) (emphasis added).  Under this 
test, because prongs one and two are conjunctive, a court’s
conclusion that the relevant transaction was conducted at 
arm’s length necessarily defeats a finding of non-statutory 
insider status, regardless of how close a person’s relation-
ship with the debtor is or whether he is otherwise compa-
rable to a statutorily enumerated insider.1 

—————— 
1 Other Circuits have developed analogous rules. See, e.g., Matter of 
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It is not clear to me, however, that the Ninth Circuit has 
explained how this two-prong test is consistent with the 
plain meaning of the term “insider” as it appears in the
Code. The concept of “insider” generally rests on the
presumption that a person or entity alleged to be an in- 
sider is so connected with the debtor that any business con-
ducted between them necessarily cannot be conducted at 
arm’s length. See Black’s Law Dictionary 915 (10th ed.
2014) (defining “insider” as “[a]n entity or person who is so
closely related to a debtor that any deal between them will 
not be considered an arm’s-length transaction and will be 
subject to close scrutiny”). Title 11 U. S. C. §101(31) de-
fines “insider” by identifying certain individuals or entities 
who are considered insiders merely on the basis of their 
status, without regard to whether any relevant transac-
tion is conducted at arm’s length.  Such an individual is 
not under any circumstance able to vote for a reorganiza-
tion plan. See §1129(a)(10). 

In contrast, under prong two of the Ninth Circuit’s test,
an individual who is similar to, but does not fall precisely
within, one of the categories of insiders listed in §101(31) 
will not be considered an insider and will be able to vote 
under §1129(a)(10) so long as the transaction relevant to
the bankruptcy proceeding is determined to have been
conducted at arm’s length.  This would include, for exam-
ple, a romantic partner of an insider, even one who in all
or most respects acts like a spouse.

Given that courts have interpreted “non-statutory insid-
ers” as deriving from the same statutory definition as the 
enumerated insiders in §101(31), the basis for the dispar-
ate treatment of two similar individuals is not immediately 

—————— 


Holloway, 955 F. 2d 1008, 1011 (CA5 1992); In re U. S. Medical, Inc., 

531 F. 3d 1272, 1277–1278 (CA10 2008); In re Winstar Communica-
tions, Inc., 554 F. 3d 382, 396–397 (CA3 2009).  But see In re Longview 

Aluminum, LLC, 657 F. 3d 507, 510 (CA7 2011). 
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apparent. Lower courts have concluded that the Code’s 
use of the term “includes” in the definition of “insider” in 
§101(31) signals that Congress contemplated that certain
other persons or entities in addition to those listed would
qualify as insiders. See ante, at 2.  Notably, this Court has
never addressed that issue directly, although the Court
has held in other contexts that “the term ‘including’ is not 
one of all-embracing definition, but connotes simply an 
illustrative application of the general principle.” Federal 
Land Bank of St. Paul v. Bismarck Lumber Co., 314 U. S. 
95, 100 (1941).

Assuming §101(31) encompasses such “non-statutory 
insiders,” the only clue we have as to which persons or
entities fall within that category is the list of enumerated 
insiders and the presumption of lack of arm’s length that 
follows from that label.  Because each of those persons or 
entities are considered insiders regardless of whether a
particular transaction appears to have been conducted at
arm’s length, it is not clear why the same should not be 
true of non-statutory insiders.  That is, an enumerated 
“insider” does not cease being an insider just because a
court finds that a relevant transaction was conducted at 
arm’s length. Then why should a finding that a transac-
tion was conducted at arm’s length, without more, conclu-
sively foreclose a finding that a person or entity is a “non-
statutory insider”? 

Of course, courts must develop some principled method 
of determining what other individuals or entities fall 
within the term “insider” other than those expressly pro-
vided. I can conceive of at least two possible legal stand-
ards that are consistent with the understanding that 
insider status inherently presumes that transactions are 
not conducted at arm’s length.  First, it could be that the 
inquiry should focus solely on a comparison between the 
characteristics of the alleged non-statutory insider and the
enumerated insiders, and if they share sufficient common-
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alities, the alleged person or entity should be deemed an 
insider regardless of the apparent arm’s-length nature of
any transaction. Cf. In re Longview Aluminum, LLC, 657 
F. 3d 507, 510–511 (CA7 2011) (considering only whether 
a manager of a debtor corporation was comparable to the 
enumerated insiders, regardless of whether any transac-
tion was conducted at less-than-arm’s length).  

Second, it could be that the test should focus on a broader 
comparison that includes consideration of the circum-
stances surrounding any relevant transaction.  If a trans-
action is determined to have been conducted at less-than-
arm’s length, it may provide strong evidence in the context
of the relationship as a whole that the alleged non-
statutory insider should indeed be considered an insider. 
Relatedly, if the transaction does appear to have been
undertaken at arm’s length, that may be evidence, consid-
ered together with other aspects of the parties’ relation-
ship, that the alleged non-statutory insider should not, in
fact, be deemed an insider. 

Neither of these conceptions reflects the Ninth Circuit’s 
test. Rather, the Ninth Circuit considered separately
whether Rabkin was comparable to an enumerated insider 
and whether the transaction between Rabkin and MBP 
was conducted at arm’s length.  See 814 F. 3d, at 1002– 
1003. Because the Ninth Circuit concluded that the 
transaction was undertaken at arm’s length, that finding 
was dispositive of non-statutory insider status under their 
test, leading this Court, in turn, to consider the standard 
of review only with respect to that prong. 

It is conceivable, however, that if the appropriate test 
were different from the one articulated by the Ninth Cir-
cuit, such as the two examples I outlined above, the appli-
cable standard of review would be different as well.  See  
ante, at 6, 9, n. 5.  To make more concrete how this may
play out in practice, I briefly walk through how I might 
apply my two proposed tests to the facts of this case. 
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If a comparative analysis were the right test, and as-
suming, arguendo, that it involves more legal than factual
work thus resulting in de novo review, certain aspects of 
Rabkin’s relationship with Kathleen Bartlett, an undis-
puted insider of the debtor, strike me as suggesting that 
Rabkin should have been designated as a non-statutory 
insider. Rabkin purchased the claim from MBP, but Bart-
lett, a member of MBP’s board, facilitated the transaction. 
Even though Rabkin and Bartlett kept separate finances
and lived separately, they shared a “romantic” relation-
ship, see ante, at 4; Rabkin knew that the debtor was in 
bankruptcy, 814 F. 3d, at 1003; and Bartlett approached
only Rabkin with the offer to sell MBP’s claim, id., at 
1002. In a strict comparative analysis, Rabkin’s interac-
tions with Bartlett and MBP suggest that he may have 
been acting comparable to an enumerated insider, for 
example, like a relative of an officer of an insider.  See 
§101(31)(B)(vi).

Even if the comparative analysis included a broader 
consideration of features of the transaction that suggest it
was conducted at arm’s length, and assuming, arguendo, 
that de novo review would apply, it is not obvious that 
those features would outweigh the aspects of the relation-
ship that are concerning.  Even though Rabkin purport- 
edly lacked knowledge of the cramdown plan prior to his
purchase and considered the purchase a “small invest-
ment” not warranting due diligence, 814 F. 3d, at 1003, 
there was no evidence of negotiation over the price, id., at 
1004 (Clifton, J., dissenting), or any concrete evidence that 
MBP obtained real value in the deal aside from the pro-
spect of Rabkin’s vote in the cramdown.2 

—————— 
2 Outside the context of a determination of insider status, it is possi-

ble that the nature of a transaction is relevant to assessing the integ- 
rity of bankruptcy proceedings in other ways; for example, in assessing
whether a vote in a reorganization plan was “not in good faith, or was
not solicited or procured in good faith.”  §1126(e). It troubles me here 
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Even if the proper test for insider status called for clear 
error review, it is possible that the facts of this case when
considered through the lens of that test, as opposed to one 
focused solely on arm’s length, may have warranted a 
finding that Rabkin was a non-statutory insider. 

This is all to say that I hope that courts will continue to 
grapple with the role that an arm’s-length inquiry should 
play in a determination of insider status. In the event 
that the appropriate test for determining non-statutory
insider status is different from the one that the Ninth 
Circuit applied, and involves a different balance of legal
and factual work than the Court addresses here, it is 
possible I would view the applicable standard of review
differently. Because I do not read the Court’s opinion as 
foreclosing that result, I join it in full. 

—————— 

that neither the Bankruptcy Court nor the Ninth Circuit considered
whether Rabkin’s purchase of MBP’s claim for $5,000 was for value. 
See App. to Pet. for Cert. 67a (bankruptcy order); In re Village at 
Lakeridge, LLC, 634 Fed. Appx. 619, 621 (2016).  Cf. In re DBSD North 
Am., Inc., 634 F. 3d 79, 104 (CA2 2011) (stating that a transferee’s
overpayment for claims was relevant to a good-faith determination 
under §1126(e)); §548(c) (providing that a transfer will not be consid-
ered constructively fraudulent, and will not be voidable under §548(a),
where “a transferee . . . takes for value and in good faith”).  Indeed, we 
have no concrete information about what benefit MBP received from 
the transaction aside from the prospect of Rabkin’s vote in the  
cramdown.  Of course, the Ninth Circuit’s decision with respect to
§1126(e) is not before this Court, but it again prompts a concern with
how the courts below considered the nature of the transaction. 
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These departures from settled principles
are enough to establish that the district
court’s order is ‘‘clearly erroneous as a
matter of law,’’ which is the most impor-
tant of the factors we consider when de-
ciding whether to grant mandamus relief.
In re Bundy, 840 F.3d 1034, 1041 (9th Cir.
2016). The other factors weigh in favor of
granting relief as well. The order isn’t
immediately appealable, and if relief is de-
nied the harm inflicted will be immediate
and irreparable. As the declarations sub-
mitted by the government attest, the
search for documents responsive to the
court’s order will be burdensome and in-
trusive, given the large number of govern-
ment officials who may have provided
written or verbal input to the Acting Sec-
retary. And the damage caused by public
disclosure of otherwise privileged materi-
als can’t be undone following an appeal
from the final judgment.

This strikes me as a classic case in
which mandamus relief is warranted, and I
would therefore grant the writ.

,
  

Patricia ARELLANO, Plaintiff-
Appellant,

v.

CLARK COUNTY COLLECTION SER-
VICE, LLC;  Borg Law Group, LLC,

Defendants-Appellees.

No. 16-15467

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted June 5, 2017—
Pasadena, California

Filed November 17, 2017

Background:  Debtor brought action
against debt collector alleging that it en-

gaged in misleading practices in violation
of Fair Debt Collection Practices Act
(FDCPA). The United States District
Court for the District of Nevada, No. 2:15-
cv-01424-JAD-NJK, Jennifer A. Dorsey,
J., dismissed debtor’s cause of action after
debt collector obtained debtor’s FDCPA
action through state writ of execution on
its default judgment against debtor. Debt-
or appealed.

Holding:  The Court of Appeals, Thomas,
Chief Judge, held that FDCPA preempted
debt collector’s use of Nevada writ of exe-
cution procedures to acquire and destroy
debtor’s FDCPA claims against it.

Reversed and remanded.

1. Creditors’ Remedies O343

Nevada law allows a court to author-
ize a sheriff to levy on the property of a
judgment debtor to satisfy a judgment.

2. Creditors’ Remedies O52

With some exceptions, the property
subject to a writ of execution in Nevada
includes a right to bring an action to re-
cover a debt, money, or thing.

3. States O18.5

State law is preempted under the su-
premacy clause to the extent that it actual-
ly conflicts with federal law.  U.S. Const.
art. 6, cl. 2.

4. States O18.5

Under the supremacy clause, conflict
preemption occurs when the operation of
state law stands as an obstacle to the
accomplishment and execution of the full
purposes and objectives of Congress, or
when it interferes with the methods by
which the federal statute was designed to
reach its goal.  U.S. Const. art. 6, cl. 2.
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5. States O18.5

Under the supremacy clause, state
law is preempted when, under the circum-
stances of the particular case, it stands as
an obstacle to Congressional purpose,
whether that obstacle goes by the name of
conflicting, contrary to, repugnance, differ-
ence, irreconcilability, inconsistency, viola-
tion, curtailment, interference, or the like.
U.S. Const. art. 6, cl. 2.

6. States O18.13

Federalism requires a court to assume
that federal law was not intended to super-
sede the states’ historic police powers un-
less that was the clear and manifest pur-
pose of Congress.

7. States O18.13

Although a court reads even express
preemption provisions narrowly, a state
cannot avoid compliance with a federal re-
gime merely by relying upon a connection
to an area of traditional state regulation.

8. States O18.11

The purpose of Congress is the ulti-
mate touchstone in every preemption case.

9. Antitrust and Trade Regulation
O211

The purpose of the Fair Debt Collec-
tion Practices Act (FDCPA) is to protect
vulnerable and unsophisticated debtors
from abuse, harassment, and deceptive
debt collection practices.  Consumer Cred-
it Protection Act § 802, 15 U.S.C.A.
§ 1692(e).

10. Antitrust and Trade Regulation
O214

The Fair Debt Collection Practices
Act (FDCPA) protects all consumers, the
gullible as well as the shrewd, the igno-
rant, the unthinking, and the credulous.
Consumer Credit Protection Act § 802, 15
U.S.C.A. § 1692(e).

11. Antitrust and Trade Regulation
O389(1), 397

Prevailing plaintiffs under the Fair
Debt Collection Practices Act (FDCPA)
are entitled to actual damages, statutory
damages, and attorney fees and costs.
Consumer Credit Protection Act § 813, 15
U.S.C.A. § 1692k(a).

12. States O18.5
Conflict preemption turns on the iden-

tification of actual conflict, and not on an
express statement of preemptive intent.

13. Creditors’ Remedies O16
 States O18.15

Fair Debt Collection Practices Act
(FDCPA) preempted debt collector’s use
of Nevada writ of execution procedures to
acquire and destroy debtor’s FDCPA
claims against it; FDCPA directly regulat-
ed debt collection practices and specifically
empowered debtors to bring suit against
debt collectors, allowing such use of state
writ of execution thwarted enforcement of
FDCPA and undermined its purpose, and
FDCPA expressly preempted state laws to
extent they were inconsistent with any
provision of FDCPA.  Consumer Credit
Protection Act §§ 811, 816, 15 U.S.C.A.
§§ 1692i, 1692n.

14. States O18.11
Where a federal law itself does not

speak directly to preemption, a court must
be guided by the goals and policies of the
federal law in determining whether it in
fact preempts an action based on state law.

15. Antitrust and Trade Regulation
O213

Although the Fair Debt Collection
Practices Act (FDCPA) does preserve debt
collectors’ rights to collect what they are
owed, it does not authorize the bringing of
legal actions by debt collectors.  Consum-
er Credit Protection Act § 811, 15
U.S.C.A. § 1692i(b).



1215ARELLANO v. CLARK COUNTY COLLECTION SERVICE, LLC
Cite as 875 F.3d 1213 (9th Cir. 2017)

West Codenotes

Limited on Preemption Grounds
Nev. Rev. St. § 21.010.

Appeal from the United States District
Court for the District of Nevada, Jennifer
A. Dorsey, District Judge, Presiding, D.C.
No. 2:15-cv-01424-JAD-NJK

Deepak Gupta (argued), Richard J.
Rubin, and Neil K. Sawhney, Gupta Wes-
sler PLLC, Washington, D.C.;  Keren E.
Gesund, Gesund & Pailet LLC, Las Vegas,
Nevada;  for Plaintiff-Appellant.

Patrick J. Reilly (argued), Holland &
Hart LLP, Las Vegas, Nevada, for Defen-
dants-Appellees.

Before:  SIDNEY R. THOMAS, Chief
Judge, STEPHEN REINHARDT, Circuit
Judge, and EDWARD R. KORMAN,*
District Judge.

OPINION

THOMAS, Chief Judge:

Can a debt collector avoid liability under
the Federal Fair Debt Collection Practices
Act by obtaining the debtor’s lawsuit
through a writ of execution? We conclude
that such a procedure frustrates the Act’s
purpose and is thus preempted.

I

Patricia Arellano was overdue on a small
amount of medical debt—$371.89 to be
precise. A private collection agency, Clark
County Collection Services, sent her a let-
ter about it. Included with the letter was a
summons and state justice court complaint
seeking collection of the debt. The com-
plaint itself stated that Arellano could
‘‘[d]ispute the validity of this debt’’ within

30 days, but that failing to do so would
result in a presumption of validity. Howev-
er, separately, in small print, the summons
indicated that to defend the lawsuit, Arel-
lano must file a formal written response
with the court within 20 days.

Arellano did not file a response, and the
collection agency obtained a default judg-
ment against her in justice court for
$793.39. The debt had doubled in the inter-
vening month because it now included
costs, pre-judgment interest, and attorney
fees.

Subsequently, Arellano filed suit against
the collection agency and its law firm un-
der the Fair Debt Collection Practices Act
(‘‘FDCPA’’ or ‘‘the Act’’), 15 U.S.C. § 1692
et seq. She claimed that they had engaged
in misleading practices under 15 U.S.C.
§ 1692e(1) by stating that the debtor could
dispute the debt within 30 days of receipt,
when the actual summons required the
filing of an answer in court within 20 days.
She further alleged that Clark County Col-
lection Services’ name impermissibly im-
plied affiliation with the Clark County gov-
ernment, violating 15 U.S.C. § 1692e(1).

[1, 2] The collection agency countered
with a bold gambit. Armed with its default
judgment, it requested the justice court to
issue a writ of execution against Arellano
in the amount of $826.72, an increased
amount reflecting additional costs. Like
most states, Nevada allows courts to au-
thorize a sheriff to levy on the property of
a judgment debtor to satisfy a judgment.
Butwinick v. Hepner, 128 Nev. 718, 291
P.3d 119, 121 (2012). With some exceptions
not relevant here, the property subject to
a writ of execution in Nevada includes a
‘‘right to bring an action to recover a debt,
money, or thing.’’ Gallegos v. Malco En-

* The Honorable Edward R. Korman, United
States District Judge for the Eastern District

of New York, sitting by designation.
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ters. of Nev., 127 Nev. 579, 255 P.3d 1287,
1289 (2011) (quoting Black’s Law Dictio-
nary 1617, 275 (9th ed. 2009)).

Thus, the collection agency’s strategy in
seeking the writ was not to obtain personal
property to satisfy the judgment, but to
acquire the rights to Arellano’s FDCPA
lawsuit against the agency so it could have
it dismissed.

The justice court granted the writ,
which directed the Clark County Sheriff
‘‘to satisfy this judgment with interest and
costs as provided by law, out of the per-
sonal property of the judgment debtor.’’
The writ described the targeted property
as all ‘‘claims for relief, causes of action,
things in action, and choses in action in
any lawsuit pending in Nevada including,
the rights of Patricia Arellano, in the civil
action’’ pending against the collection
agency and its lawyers.

Thereafter, pursuant to the writ of exe-
cution, the sheriff sold Arellano’s lawsuit in
an auction sale on the Clark County court-
house steps. Clark County Collection Ser-
vices bought the claims against itself for
$250.

After buying Arellano’s lawsuit, the col-
lection agency moved in federal district
court to dismiss the lawsuit, arguing that
Arellano ‘‘no longer possesse[d] any rights
of action in this case, and no longer pos-
sesse[d] any standing to sue.’’ The district
court dismissed Arellano’s cause of action.

II

[3–5] State law can be preempted in
three circumstances pursuant to the Su-
premacy Clause, U.S. Const., Art. VI, cl. 2.
English v. Gen. Elec. Co., 496 U.S. 72, 78,
110 S.Ct. 2270, 110 L.Ed.2d 65 (1990). Only

the third circumstance is relevant here:
‘‘state law is pre-empted to the extent that
it actually conflicts with federal law.’’ Id. at
79, 110 S.Ct. 2270. This conflict occurs
when ‘‘the operation of state law ‘stands as
an obstacle to the accomplishment and ex-
ecution of the full purposes and objectives
of Congress,’ ’’ In re Cybernetic Servs.,
Inc., 252 F.3d 1039, 1045–46 (9th Cir. 2001)
(quoting Kewanee Oil Co. v. Bicron Corp.,
416 U.S. 470, 479, 94 S.Ct. 1879, 40
L.Ed.2d 315 (1974)), or when it ‘‘interferes
with the methods by which the federal
statute was designed to reach [its] goal,’’
Int’l Paper Co. v. Ouellette, 479 U.S. 481,
494, 107 S.Ct. 805, 93 L.Ed.2d 883 (1987).
In other words, state law is preempted
when ‘‘under the circumstances of the par-
ticular case,’’ it stands as an obstacle to
Congressional purpose ‘‘—whether that
‘obstacle’ goes by the name of ‘conflicting;
contrary to;  repugnance;  difference;  ir-
reconcilability;  inconsistency;  violation;
curtailment;  interference,’ or the like.’’
Geier v. Am. Honda Motor Co., 529 U.S.
861, 873, 120 S.Ct. 1913, 146 L.Ed.2d 914
(2000) (alterations omitted) (quoting Hines
v. Davidowitz, 312 U.S. 52, 67, 61 S.Ct.
399, 85 L.Ed. 581 (1941)).

[6, 7] Federalism requires that we as-
sume federal law was not intended to su-
persede the states’ historic police powers
‘‘unless that was the clear and manifest
purpose of Congress.’’ CTS Corp. v. Wald-
burger, ––– U.S. ––––, 134 S.Ct. 2175,
2188, 189 L.Ed.2d 62 (2014). Although we
read even express preemption provisions
narrowly, a state cannot avoid compliance
with a federal regime ‘‘merely by relying
upon a connection to an area of traditional
state regulation.’’ Wos v. E.M.A., 568 U.S.
627, 640, 133 S.Ct. 1391, 185 L.Ed.2d 471
(2013).1

1. In Boggs v. Boggs, 520 U.S. 833, 117 S.Ct.
1754, 138 L.Ed.2d 45 (1997), the Supreme
Court analyzed the intersection of the Em-

ployee Retirement Income Security Act of
1974 (‘‘ERISA’’) and Louisiana’s community
property law. That case illustrates both the
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A

[8–10] ‘‘[T]he purpose of Congress is
the ultimate touchstone in every pre-emp-
tion case.’’ Altria Grp., Inc. v. Good, 555
U.S. 70, 76, 129 S.Ct. 538, 172 L.Ed.2d 398
(2008) (citing Medtronic, Inc. v. Lohr, 518
U.S. 470, 485, 116 S.Ct. 2240, 135 L.Ed.2d
700 (1996)). ‘‘The FDCPA was enacted as a
broad remedial statute designed to ‘elimi-
nate abusive debt collection practices by
debt collectors, to insure that those debt
collectors who refrain from using abusive
debt collection practices are not competi-
tively disadvantaged, and to promote con-
sistent State action to protect consumers
against debt collection abuses.’ ’’ Gonzales
v. Arrow Fin. Servs., LLC, 660 F.3d 1055,
1060 (9th Cir. 2011) (quoting 15 U.S.C.
§ 1692(e)). The Act’s purpose is ‘‘to protect
vulnerable and unsophisticated debtors
from abuse, harassment, and deceptive
debt collection practices.’’ Guerrero v.
RJM Acquisitions, LLC, 499 F.3d 926, 938
(9th Cir. 2007) (citing S. Rep. 95–389, at 2,
4 (1977), as reprinted in 1977
U.S.C.C.A.N. 1695, 1696, 1699). And the
‘‘FDCPA protects all consumers, the gulli-
ble as well as the shrewd TTT the ignorant,
the unthinking and the credulous.’’ Clark
v. Capital Credit & Collection Servs., Inc.,
460 F.3d 1162, 1171 (9th Cir. 2006) (quot-
ing Clomon v. Jackson, 988 F.2d 1314,
1318–19 (2d Cir. 1993)).

In order to achieve these goals, the Act
regulates communication between debt col-
lectors and debtors, 15 U.S.C. §§ 1692b, c,
g, and creates a federal cause of action for
debtors under 15 U.S.C. § 1692k. Debt

collectors may be subject to civil liability
for engaging in harassment or abuse, 15
U.S.C. § 1692d, making false or mislead-
ing representations of various sorts, 15
U.S.C. §§ 1692e, j, or engaging in unfair
practices while attempting to collect debt,
15 U.S.C. § 1692f. The FDCPA also in-
cludes an express preemption and savings
clause:

This subchapter does not annul, alter, or
affect, or exempt any person subject to
the provisions of this subchapter from
complying with the laws of any State
with respect to debt collection practices,
except to the extent that those laws are
inconsistent with any provision of this
subchapter, and then only to the extent
of the inconsistency. For purposes of
this section, a State law is not inconsis-
tent with this subchapter if the protec-
tion such law affords any consumer is
greater than the protection provided by
this subchapter.

15 U.S.C. § 1692n.

[11] To enforce the FDCPA, Congress
chose ‘‘a private attorney general ap-
proach.’’ Camacho v. Bridgeport Fin., Inc.,
523 F.3d 973, 978 (9th Cir. 2008) (citing
Tolentino v. Friedman, 46 F.3d 645, 651
(7th Cir. 1995));  see also Graziano v. Har-
rison, 950 F.2d 107, 113 (3d Cir. 1991)
(noting that it was ‘‘Congress’s intent that
the Act should be enforced by debtors
acting as private attorneys general.’’).
‘‘Prevailing plaintiffs TTT are entitled to
actual damages, statutory damages, and
attorney’s fees and costs.’’ Gonzales, 660
F.3d at 1061 (citing 15 U.S.C. § 1692k(a)).

potential for narrow preemption as well as
the primacy of federal law even in areas of
traditional state regulation. Simply finding a
conflict between the two legal regimes was
sufficient to resolve the case in favor of pre-
emption. Id. at 841, 117 S.Ct. 1754. But, of
course, preemption only applied insofar as
the community property law elevated a des-
cendant’s property interest over an ERISA

plan participant’s interest in a way that was
incongruous with Congress’s intention to pre-
serve the economic security of a surviving
spouse. See id. at 843–44, 117 S.Ct. 1754. In
the same way, preemption in this case applies
only to Nevada’s claim execution law insofar
as it permits debt collectors to execute on
FDCPA claims.
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B

[12, 13] The collection agency argues
that because the FDCPA does not speak
directly to the execution of claims, there
can be no federal preemption. This argu-
ment denies the existence of conflict pre-
emption. ‘‘And conflict preemption TTT

turns on the identification of ‘actual con-
flict,’ and not on an express statement of
pre-emptive intent.’’ Geier, 529 U.S. at 884,
120 S.Ct. 1913. Indeed, ‘‘the Court has
never before required a specific, formal
agency statement identifying conflict in or-
der to conclude that such a conflict in fact
exists.’’ Id.

[14] Where the Act ‘‘itself does not
speak directly to the issue, the Court must
be guided by the goals and policies of the
Act in determining whether it in fact pre-
empts an action based on the law of an
affected State.’’ Int’l Paper Co., 479 U.S.
at 493, 107 S.Ct. 805. Just as in Interna-
tional Paper Co., the federal law in ques-
tion directly regulates the substantive law
at issue (debt collection practices) and spe-
cifically empowers debtors to bring suit
against debt collectors. 15 U.S.C. § 1692i;
see Int’l Paper Co., 479 U.S. at 495, 107
S.Ct. 805 (holding that Vermont nuisance
law was preempted to the extent that it
conflicted with water pollution standards
set forth in the Clean Water Act). And
while the Act itself need not ‘‘speak direct-
ly to the issue,’’ Int’l Paper Co., 479 U.S.
at 493, 107 S.Ct. 805, the FDCPA does
expressly preempt state laws ‘‘to the ex-
tent that those laws are inconsistent with
any provision of this subchapter, and then
only to the extent of the inconsistency,’’ 15
U.S.C. § 1692n.

[15] In addition to evading liability and
preventing Arellano from pursuing her po-
tential federal claims, the collection agency
has literally used the execution mechanism
to collect debt from Arellano, and argues
that she ‘‘has received the benefit of [the

$250] reduction in her judgment.’’ But a
debt collector cannot be allowed to use
state law strategically to execute on a
debtor’s FDCPA claims against it under
the guise of legitimate debt collection.
Though the FDCPA does preserve debt
collectors’ rights to collect what they are
owed, the Act does not ‘‘authorize the
bringing of legal actions by debt collec-
tors.’’ See 15 U.S.C. § 1692i(b). Debt col-
lectors cannot evade the restrictions of the
Act by forcing a debtor’s claims to be
auctioned, acquiring the claims, and dis-
missing them. To allow otherwise would
thwart enforcement of the FDCPA and
undermine its purpose. See 15 U.S.C.
§§ 1692k, l.

C

Resolving this case does not require any
additional or supplemental rule beyond the
text of the Act. A state remedy of execu-
tion cannot be used for the purpose of
avoiding the impact of federal law. There-
fore, we reverse the district court, and
remand for proceedings consistent with
this opinion, holding that federal law
preempts a private party’s use of state
execution procedures to acquire and de-
stroy a debtor’s FDCPA claims against it.
We need not, and do not, reach any other
issue urged by the parties.

REVERSED AND REMANDED.

,

 





Footnotes
* The panel unanimously concludes this case is suitable for decision without oral argument. See Fed. R. App. P. 34(a)(2).

** The Honorable Vince G. Chhabria, United States District Judge for the Northern District of California, sitting by
designation.

*** This disposition is not appropriate for publication and is not precedent except as provided by Ninth Circuit Rule 36-3.
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IN RE Mark DINGLEY, Debtor,

Mark Dingley, Appellant,

v.

Yellow Logistics, LLC; Yellow
Express, LLC, Appellees.

No. 14-60055

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted November 14,
2016, San Francisco, California

Filed April 3, 2017

Background:  Order was entered by the
United States Bankruptcy Court for the
District of Nevada, No. 3:13–bk–50648–
BTB, Bruce T. Beesley, J., imposing
$1,500 monetary sanction on theory that
the continued postpetition prosecution of
contempt proceedings against Chapter 7
debtor violated automatic stay. Appeal was
taken. The United States Bankruptcy Ap-
pellate Panel of the Ninth Circuit, No.
NV–13–1261–KiJuTa, Kirscher, J., 514
B.R. 591, reversed. Appeal was taken.

Holding:  The Court of Appeals, Clifton,
Circuit Judge, held that, in attempting to
collect state discovery sanctions previously
awarded against debtor for failing to ap-
pear for deposition, creditor was attempt-
ing to collect sanctions imposed to effectu-
ate the state court’s public policy interest
in deterring certain kinds of litigation mis-
conduct, such that creditor’s conduct came
within the government regulatory excep-
tion to stay.

Affirmed.

1. Bankruptcy O2402(7)
Contempt proceedings come within

the government regulatory exception to
automatic stay, where such proceedings
are intended to effectuate the court’s pub-
lic policy interest in deterring litigation
misconduct.  11 U.S.C.A. § 362(b)(4).

2. Bankruptcy O3782
On appeal in bankruptcy case, the

Court of Appeals reviews de novo whether
the automatic stay has been violated.  11
U.S.C.A. § 362(a).

3. Bankruptcy O3782
On appeal from decision of the Bank-

ruptcy Appellate Panel (BAP) reversing
bankruptcy court’s decision that creditor
had violated automatic stay, the Court of
Appeals would review bankruptcy court’s
decision independently and without defer-
ence to the BAP’s decision.

4. Bankruptcy O2402(1)
Government action will come within

the government regulatory exception to
the automatic stay if either the ‘‘pecuniary
purpose’’ test or the ‘‘public policy’’ test is
satisfied.  11 U.S.C.A. § 362(b)(4).

5. Bankruptcy O2402(1)
Under the ‘‘pecuniary purpose’’ test

for whether government action comes
within the government regulatory excep-
tion to automatic stay, court must deter-
mine whether government action relates
primarily to protection of government’s pe-
cuniary interest in debtor’s property or to
matters of public safety and welfare.  11
U.S.C.A. § 362(b)(4).

6. Bankruptcy O2402(1)
Under the ‘‘public policy’’ test for

whether government action comes within
the government regulatory exception to
automatic stay, court must determine
whether government’s action is intended to
effectuate public policy or to adjudicate
private rights.  11 U.S.C.A. § 362(b)(4).

7. Bankruptcy O2402(1)
If court determines that government’s

action is intended either to protect the
government’s pecuniary interest in debt-
or’s property or to adjudicate private
rights, the government regulatory excep-
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tion to automatic stay will not apply.  11
U.S.C.A. § 362(b)(4).

8. Bankruptcy O2402(7)
In attempting to collect discovery

sanctions previously awarded against
Chapter 7 debtor by Nevada state court,
based on debtor’s failure to appear for
deposition in creditor’s prepetition cause of
action against debtor, creditor was at-
tempting to collect sanctions imposed to
effectuate the state court’s public policy
interest in deterring certain kinds of litiga-
tion misconduct, such that creditor’s con-
duct came within the government regulato-
ry exception to automatic stay and did not
support award of sanctions against credi-
tor for willfully violating automatic stay.
11 U.S.C.A. § 362(b)(4), (k).

Appeal from the Ninth Circuit, Bank-
ruptcy Appellate Panel, Kirscher, Jury,
and Taylor, Bankruptcy Judges, Presiding,
BAP No. 13-1261

Christopher P. Burke (argued), Las Ve-
gas, Nevada, for Appellant.

Mark Wray (argued), Reno, Nevada, for
Appellees.

Before: RONALD M. GOULD,
RICHARD R. CLIFTON, and PAUL J.
WATFORD, Circuit Judges.

OPINION

CLIFTON, Circuit Judge:

[1] Once a debtor files for bankruptcy,
the Bankruptcy Code imposes an automat-
ic stay prohibiting creditors from attempt-
ing to collect pre-petition debts against the
debtor. This rule, however, is subject to
certain statutorily-enumerated exceptions.
In this appeal we must determine whether
civil contempt proceedings fall under one
of these exceptions. We hold that under In
re Berg, 230 F.3d 1165 (9th Cir. 2000), civil
contempt proceedings are exempted from
the automatic stay under the Bankruptcy

Code’s government regulatory exemption,
11 U.S.C. § 362(b)(4), when, as here, the
contempt proceedings are intended to ef-
fectuate the court’s public policy interest
in deterring litigation misconduct. Accord-
ingly, we conclude that the bankruptcy
court erred by sanctioning creditor-appel-
lees Yellow Logistics, LLC and Yellow
Express, LLC for violating the automatic
stay by pursuing civil contempt proceed-
ings against debtor-appellant Mark Ding-
ley based on his failure to pay discovery
sanctions in a state court action. We affirm
the decision of the Bankruptcy Appellate
Panel to that effect, though on a different
basis than that discussed by the BAP opin-
ion.

I. Background

Debtor Mark Dingley is the former own-
er and operator of two towing companies.
Creditors Yellow Logistics, LLC and Yel-
low Express, LLC (collectively, Yellow)
are transportation companies. In 2011, Yel-
low sued Dingley and his towing compa-
nies in Nevada state court alleging various
state law claims related to the improper
towing, storage, and sale of a semi-truck
and trailer belonging to Yellow. After
Dingley failed to appear for a deposition in
that action, the state court imposed discov-
ery sanctions against Dingley under Neva-
da Rule of Civil Procedure 37(d) in the
amount of approximately $4,000. Dingley
failed to timely pay the sanctions, and, on
Yellow’s application, the court issued an
order under Nevada Revised Statutes
§§ 22.010(3) and 22.030 requiring Dingley
to show cause why he should not be held in
contempt for his failure to pay the court-
ordered discovery sanctions.

After the state court set a hearing date
on its order to show cause, Dingley filed
for Chapter 7 bankruptcy in Nevada bank-
ruptcy court. On the date of the hearing,
Dingley’s counsel notified the state court
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of his bankruptcy petition. The state court
took the hearing off its calendar and is-
sued an order requiring the parties to
address the effect of the automatic stay on
the pending civil contempt proceedings.

In accordance with the court’s order,
Yellow filed supplemental briefing with the
state court arguing that the automatic stay
did not apply to the pending contempt
proceedings. In arguing that the contempt
proceedings were exempted from the auto-
matic stay, Yellow relied on our court’s
decision in David v. Hooker, Ltd., 560 F.2d
412 (9th Cir. 1977), where we held that
civil contempt proceedings were not auto-
matically stayed under the Federal Rules
of Bankruptcy Procedure, the regime gov-
erning bankruptcy actions and the auto-
matic stay before the enactment of the
modern Bankruptcy Code.1

In response, Dingley moved for sanc-
tions under 11 U.S.C. § 362(k) in the
bankruptcy court,2 contending that Yellow
violated the automatic stay by filing the
supplemental brief with the state court.
The bankruptcy court agreed and awarded
sanctions against Yellow in the amount of
$1,500. The bankruptcy court did not ad-
dress whether Hooker exempted the con-
tempt proceedings from the automatic
stay.

Yellow appealed to the Bankruptcy Ap-
pellate Panel, which reversed the bank-
ruptcy court in a published opinion. In re
Dingley, 514 B.R. 591 (9th Cir. BAP 2014).
In its opinion, the BAP agreed with Yellow
and held that the civil contempt proceed-
ings were exempted from the automatic
stay. Id. at 592–93. The BAP reasoned
that, under our decision in Hooker, civil
contempt proceedings are exempted from

the automatic stay unless the proceedings
turn on the determination or collection of
an underlying debt or are a ploy to harass
the debtor. Id. at 597 (citing Hooker, 560
F.2d at 418). Because the contempt pro-
ceedings against Dingley were not related
to his pre-petition debts and were instead
intended to sanction him for litigation mis-
conduct, the automatic stay did not apply.
Id. at 600. On that basis, the BAP conclud-
ed, the bankruptcy court erred by finding
that Yellow violated the automatic stay. Id.

In a concurring opinion, Judge Jury re-
luctantly agreed with the BAP majority’s
application of Hooker. Id. at 600. She ques-
tioned whether Hooker remained good law
in light of the Bankruptcy Code, which was
enacted one year after Hooker was decided
and enumerates a list of express excep-
tions to the automatic stay. Id. at 600–02.
Judge Jury also expressed the view that
the Hooker rule was inconsistent with
more recent decisions from this court
broadly interpreting the scope of the auto-
matic stay provisions in the Bankruptcy
Code. Id. at 602–03.

Dingley timely appealed the BAP deci-
sion to this court. While the appeal was
pending, the bankruptcy court dismissed
Dingley’s underlying bankruptcy case for
cause. The bankruptcy court vacated all
pending hearings, except adversary pro-
ceedings and fee applications.

II. Discussion

[2, 3] We review de novo whether the
automatic stay has been violated. In re
Mwangi, 764 F.3d 1168, 1173 (9th Cir.
2014). When determining whether there
has been a violation of the automatic stay,
we must review a bankruptcy court deci-

1. Congress enacted the Bankruptcy Code in
November 1978, about one year after Hooker
was decided in September 1977. See Bank-
ruptcy Reform Act of 1978, Pub. L. No. 95-
598, 92 Stat. 2549 (codified as amended at 11
U.S.C. §§ 101–1532 (2012)).

2. As relevant here, § 362(k) provides that ‘‘an
individual injured by any willful violation of a
stay TTT shall recover actual damages, includ-
ing costs and attorneys’ feesTTTT’’
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sion ‘‘independently and without defer-
ence’’ to the BAP’s decision. In re JTS
Corp., 617 F.3d 1102, 1109 (9th Cir. 2010)
(internal quotation marks omitted).

We conclude, based on our post-Bank-
ruptcy Code precedent, that civil contempt
proceedings such as Dingley’s are not cov-
ered by the automatic stay because they
qualify under the Bankruptcy Code’s stat-
utorily-enumerated exception for regulato-
ry actions taken by a government entity.
See 11 U.S.C. § 362(b)(4). We thus affirm
the BAP’s decision reversing the sanctions
award against Yellow entered by the bank-
ruptcy court, though on a different ground.
Because we rely upon the government reg-
ulatory exemption, we do not need to ad-
dress whether Hooker remains good law.

A. Automatic bankruptcy stay

Once a debtor files for bankruptcy, the
Bankruptcy Code imposes an automatic
stay prohibiting creditors from attempting
to collect pre-petition debts against the
debtor. 11 U.S.C. § 362(a). Under the
Bankruptcy Code’s automatic stay provi-
sion, virtually all actions against debtors to
collect pre-petition debts are prohibited.
This includes:

(1) the commencement or continuation,
including the issuance or employment of
process, of a judicial, administrative, or
other action or proceeding against the
debtor that was or could have been com-
menced before the commencement of
the case under this title, or to recover a
claim against the debtor that arose be-
fore the commencement of the case un-
der this title; [and]
(2) the enforcement, against the debtor
or against property of the estate, of a
judgment obtained before the com-
mencement of the case under this title.

Id. § 362(a)(1)–(2).

B. Government regulatory exemption

The reach of the automatic stay under
the Bankruptcy Code is not unlimited,

however. To that end, the Bankruptcy
Code enumerates nearly thirty different
statutory exceptions to the automatic stay.
Id. § 362(b)(1)–(28). One of them,
§ 362(b)(4), often called the ‘‘government
regulatory exemption,’’ provides that the
automatic stay does not apply to ‘‘the com-
mencement or continuation of an action or
proceeding by a governmental unit TTT to
enforce such governmental unit’s TTT po-
lice and regulatory power.’’ This exemption
‘‘has been applied in a variety of contexts,
including labor law enforcement, state bar
disciplinary proceedings, and employment
discrimination actions brought by the
Equal Employment Opportunity Commis-
sion.’’ In re Universal Life Church, Inc.,
128 F.3d 1294, 1297 (9th Cir. 1997) (inter-
nal citations omitted).

[4–7] In our circuit, courts have ap-
plied two alternative tests when determin-
ing whether government action falls under
the government regulatory exemption: the
pecuniary purpose test and the public poli-
cy test. Id. (citing NLRB v. Continental
Hagen Corp., 932 F.2d 828, 833 (9th Cir.
1991)). ‘‘Satisfaction of either test will suf-
fice to exempt the action from the reach of
the automatic stay.’’ City & County of San
Francisco v. PG&E Corp., 433 F.3d 1115,
1124 (9th Cir. 2006) (citing Lockyer v.
Mirant Corp., 398 F.3d 1098, 1108 (9th
Cir. 2005)). Under the pecuniary purpose
test, the court must determine ‘‘whether
the government action relates primarily to
the protection of the government’s pecuni-
ary interest in the debtor’s property or to
matters of public safety and welfare.’’
Universal Life Church, 128 F.3d at 1297
(citing Continental Hagen, 932 F.2d at
833). By contrast, under the public policy
test, the court must determine whether
the government’s action is intended to ei-
ther ‘‘effectuate public policy’’ or to ‘‘adju-
dicate private rights.’’ Continental Hagen,
932 F.2d at 833 (quoting NLRB v. Edward
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Cooper Painting, Inc., 804 F.2d 934, 942
(6th Cir. 1986)). If the court determines
that the government’s action is intended
either to protect the government’s pecuni-
ary interest in the debtor’s property or to
adjudicate private rights, the government
regulatory exemption will not apply and
the automatic stay will be imposed. Uni-
versal Life Church, 128 F.3d at 1297.

C. Civil contempt proceedings

We have previously considered whether
the government regulatory exemption ap-
plies to proceedings to collect a sanctions
award imposed against a debtor to deter
litigation misconduct. In In re Berg, we
held that, under both the pecuniary inter-
est test and the public policy test,
‘‘§ 362(b)(4)’s government regulatory ex-
emption exempts from the automatic stay
an award of attorneys’ fees imposed under
[Federal Rule of Appellate Procedure] 38
as a sanction for unprofessional conduct in
litigation.’’ 230 F.3d 1165, 1168 (9th Cir.
2000). In extending the government regu-
latory exemption to the Rule 38 sanctions
proceedings at issue in Berg,3 we reasoned
that because the purpose of Rule 38 sanc-
tions is to ‘‘effectuate public policy [in de-
terring unprofessional conduct in litiga-
tion], not to protect private rights or the
government’s interest in the sanctioned
person’s property,’’ the government regu-
latory exemption applies to a creditor’s
attempt to collect sanctions against a debt-
or under Rule 38. Id. This is true regard-
less of whether the sanctions are initially
pursued by a private party or whether the

sanctions award is ultimately payable to a
private party. Id.4

[8] Berg controls this case. In Berg,
this court awarded sanctions against the
debtor for filing a frivolous appeal. 230
F.3d at 1167. Here, Yellow attempted to
collect discovery sanctions previously
awarded against Dingley by a Nevada
court under Nevada law for failing to com-
ply with a court order which required the
payment of those sanctions. In both cases,
the creditor pursued the collection of sanc-
tions to effectuate the respective court’s
public policy interest in deterring certain
kinds of litigation misconduct: in Berg, the
filing of a frivolous appeal, and here, the
failure to comply with a court order impos-
ing discovery sanctions. See id. Moreover,
the bankruptcy court did not find, nor has
Dingley argued on appeal, that the con-
tempt proceedings against Dingley were
intended to either protect the Nevada
state court’s pecuniary interest in Ding-
ley’s property or adjudicate any private
rights in Dingley’s property. See Universal
Life Church, 128 F.3d at 1297. According-
ly, under Berg, the civil contempt proceed-
ings against Dingley were exempted from
the automatic stay. See 230 F.3d at 1168.
Yellow therefore did not violate the auto-
matic stay by pursuing civil contempt
sanctions against Dingley.

III. Conclusion

Civil contempt proceedings are exempt-
ed from the automatic stay under the gov-
ernment regulatory exemption when the

3. As relevant here, Rule 38 allows appellate
courts to ‘‘award just damages and single or
double costs to the appellee’’ when the appel-
lant files a ‘‘frivolous’’ appeal. Fed. R. App. P.
38.

4. In support of our decision in Berg, we cited
Alpern v. Lieb, 11 F.3d 689 (7th Cir. 1993),
where the Seventh Circuit held that sanctions
proceedings under Federal Rule of Civil Pro-

cedure 11 were exempted from the automatic
stay because the sanctions were ‘‘meted out
by a government unit, the court,’’ for the
purpose of deterring litigation misconduct. Id.
at 690. Apart from Alpern and Berg, we have
found no published circuit court opinions ad-
dressing the application of the government
regulatory exemption to sanctions proceed-
ings like the one here.
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proceedings are intended to effectuate the
court’s public policy interest in deterring
litigation misconduct. Here, Yellow pur-
sued the collection of civil contempt sanc-
tions against Dingley to effectuate the Ne-
vada state court’s public policy interest in
deterring litigants from violating court or-
ders imposing sanctions for litigation mis-
conduct. The civil contempt proceedings
against Dingley were therefore exempt
from the automatic stay. We affirm the
BAP’s reversal of the bankruptcy court’s
award of sanctions against Yellow.

AFFIRMED.

,

  

State of ARIZONA, EX REL. Henry R.
DARWIN, Director, Arizona Depart-
ment of Environmental Quality, Peti-
tioner,

v.

U.S. ENVIRONMENTAL PROTEC-
TION AGENCY; Scott Pruitt, Admin-
istrator, United States Environmental
Protection Agency, Respondents.

CalPortland Company, Petitioner,

v.

U.S. Environmental Protection
Agency, Respondent.

Phoenix Cement Company, an enter-
prise division of the Salt River Pima-
Maricopa Indian Community, Peti-
tioner,

v.

U.S. Environmental Protection
Agency, Respondent.

ASARCO LLC, Petitioner,

v.

U.S. Environmental Protection
Agency, Respondent.

No. 14-73368, No. 14-73384, No.
14-73386, No. 14-73394

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted June 21, 2016,
San Francisco, California

Filed April 3, 2017

Background:  State of Arizona, cement
kiln owner, and copper smelter owner
petitioned for review of Environmental
Protection Agency’s (EPA) Federal Im-
plementation Plan (FIP) that was pro-
mulgated pursuant to the Clean Air Act
(CAA) and was issued to replace rejected
portions of Arizona’s State Implementa-
tion Plan (SIP), which listed proposals to
reduce emissions and improve air visibili-
ty in federal wilderness areas located in
Arizona.

Holdings:  The Court of Appeals, Bybee,
Circuit Judge, held that:

(1) Arizona and owners failed to exhaust
before the EPA their challenge to
EPA’s FIP, alleging that EPA’s nu-
merical reasonable progress goals were
arbitrary and capricious, as required
before seeking judicial review;

(2) EPA’s imposition of emissions-control
technology called selective non-catalyt-
ic reduction to control cement kiln was
not arbitrary or capricious, and thus
constituted valid agency rulemaking;

(3) EPA’s limit on nitrogen oxides emis-
sions from copper smelters was not
arbitrary or capricious, and thus con-
stituted valid agency rulemaking;

(4) EPA’s limit on particulate matter
emissions from copper smelter was not
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the free exercise thereofTTTT’’ Id. amend.
I. The purpose of these clauses is to pro-
tect our freedom of worship unhindered by
the government.

This very brief glimpse of one aspect of
our history is intended to show that, hav-
ing learned from the harmful effects of
past religious conflicts, our nation’s Found-
ers included in our foundational law safe-
guards against religious oppression by a
government (or arms of that government)
under the control of a religious majority
that would punish or severely limit our
right to worship (or not worship) as we
please. This is a priceless bulwark of our
personal freedom, and I hope that interest-
ed readers will come to appreciate the
Establishment Clause as a good friend and
protector, and not as an enemy, of one of
their most precious rights and liberties.

IV. Conclusion

Striking an appropriate balance between
ensuring the right to free speech and
avoiding the endorsement of a state reli-
gion has never been easy. Thankfully, we
no longer resolve these conflicts with vio-
lence, but instead use courts of law, where
parties make arguments in free and open
hearings to address their differences. To
that end, I commend the lawyers in these
proceedings for the exceptional job they
have done.

At the end of the day, I believe that a
resumption of Kennedy’s conduct would
violate the Establishment Clause. I would
therefore deny the preliminary injunction
on the additional ground that BSD can
satisfy the fourth Eng factor.

,

 

 

DZ BANK AG DEUTSCHE ZENTRAL-
GENOSSENSCHAFT BANK, Frank-
furt AM Main, New York Branch,
Plaintiff-Appellant,

v.

Louis Phillipus MEYER; Lynn Meyer,
Defendants-Appellees.

No. 15-35086

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted May 19,
2017 Seattle, Washington

Filed August 24, 2017

Background:  Creditor brought adversary
action against debtors in bankruptcy court,
alleging that their indirect transfer of as-
sets out of closely-held corporation was a
fraudulent transfer under the Washington
Uniform Fraudulent Transfer Act (WUF-
TA) and therefore non-dischargeable in
bankruptcy. Bankruptcy court agreed but
limited the judgment to the $123,000 value
of the assets that were directly traceable
to creditor’s security interest. The United
States District Court for the Western Dis-
trict of Washington, James L. Robart,
Senior District Judge, J., affirmed on
ground that creditor could only recover
assets that were the property of the debt-
ors, which did not include those titled in
corporation’s name. Creditor appealed.

Holding:  The Court of Appeals, Paez, Cir-
cuit Judge, held that debtors’ indirect
transfer of assets worth $385,000 out of
corporation in which one of them was 100%
shareholder was fraudulent transfer under
Washington Uniform Fraudulent Transfer
Act (WUFTA) that resulted in $385,000 of
non-dischargeable debt.

Reversed and remanded.
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1. Bankruptcy O3372.14
Exception from dischargeability in

bankruptcy for debts obtained by ‘‘actual
fraud’’ is broad enough to incorporate a
fraudulent conveyance.  11 U.S.C.A.
§ 523(a)(2)(A).

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Bankruptcy O3782, 3786
Court of Appeals review the bank-

ruptcy court’s findings of fact in an adver-
sary proceeding for clear error and its
conclusions of law de novo.

3. Bankruptcy O3372.12, 3372.23
 Corporations and Business Organiza-

tions O2842
Married debtors’ indirect transfer of

assets worth $385,000 out of corporation in
which husband was 100% shareholder was
fraudulent transfer under Washington
Uniform Fraudulent Transfer Act (WUF-
TA) that resulted in $385,000 of non-dis-
chargeable debt as to creditor that owned
$1.7 million loan, personally guaranteed by
debtors, which had been borrowed by an-
other of debtors’ entities and secured by
$123,000 worth of its assets; if corporation
had retained its assets, creditor would
have been able to recover $385,000 of debt
it was owed from debtors, prior to their
filing for bankruptcy, by executing against
husband’s 100% ownership interest in cor-
poration, which became worthless as result
of husband’s actions.  11 U.S.C.A.
§ 523(a)(2)(A); Wash. Rev. Code Ann.
§§ 6.17.090, 19.40.041(a)(1).

Appeal from the United States District
Court for the Western District of Wash-

ington, James L. Robart, Senior District
Judge, Presiding, D.C. No. 2:14-cv-00869-
JLR

D. Alexander Darcy (argued) and Mi-
chael W. Debre III, Askounis & Darcy PC,
Chicago, Illinois, for Plaintiff-Appellant.

Marc S. Stern (argued), Seattle, Wash-
ington; for Defendants-Appellees.

Before: MICHAEL DALY HAWKINS,
RONALD M. GOULD, and RICHARD A.
PAEZ, Circuit Judges.

OPINION

PAEZ, Circuit Judge:

This case arises from a dispute between
DZ Bank AG Deutsche Zentral-Genossen-
schaftsbank (‘‘DZ Bank’’), as creditor, and
Louis and Lynn Meyer (‘‘the Meyers’’),1 as
debtors. DZ Bank filed an adversary ac-
tion against the Meyers in bankruptcy
court, alleging that the Meyers had fraud-
ulently transferred assets in order to place
them out of the bank’s reach. The bank-
ruptcy court agreed, but limited the judg-
ment to the value of the assets that were
directly traceable to DZ Bank’s security
interest. The district court affirmed, rea-
soning that DZ Bank could not recover the
value of the other assets because those
assets were not the property of the Mey-
ers, but rather, were the property of Louis
Meyer’s closely-held corporation. We have
jurisdiction pursuant to 28 U.S.C. § 1291,
and we reverse.

I.

In January 2008, Louis Meyer was the
sole member and manager of Choice Cash
Advance LLC (‘‘Choice’’).2 Choice pur-

1. At oral argument, Appellees’ counsel repre-
sented to the court that the Meyers are no
longer married. For the sake of convenience,

however, we continue to refer to Appellees as
‘‘the Meyers.’’

2. We take this factual background from the
bankruptcy court’s amended findings of fact
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chased five insurance agencies and their
books of business in a sale arranged by
Brooke Credit Corporation and its associ-
ated entities (collectively, ‘‘Brooke’’). As
part of the purchase, Brooke loaned
Choice $1,771,715.20. The loan itself was
financed pursuant to a credit and security
agreement that Brooke entered into with a
third-party entity, whose agent was DZ
Bank. Under the terms of that agreement,
Brooke granted DZ Bank a security inter-
est in, among other things, its right, title,
and interest to the Choice loan. Choice
executed a promissory note for the $1.7
million and gave Brooke a blanket security
interest in all of its assets, including intan-
gibles. The Meyers personally guaranteed
the note, as well.

In October 2008, Brooke defaulted on its
obligations under the agreement with DZ
Bank, and multiple Brooke entities filed
for bankruptcy. Then, DZ Bank and
Brooke entered into an agreement to
transfer Choice’s note and the Meyers’
personal guarantee to DZ Bank. Choice
formally acknowledged the assignment and
agreed to pay the $1,728,834.65 balance
that remained on the promissory note to
DZ Bank. Over the next two years, howev-
er, Choice and DZ Bank entered into sev-
eral forbearance agreements after Louis
Meyer, on behalf of Choice, repeatedly
requested loan modifications.

During the same time period, the Mey-
ers executed an elaborate series of trans-
fers and sales in an effort to place their
assets beyond the reach of their creditors.
In October 2008, Louis Meyer caused
Choice to transfer assets valued at
$123,200 to Meyer Insurance (‘‘MI’’), a
closely-held corporation in which he owned
100% of the shares.

In 2010, Louis Meyer purchased Insur-
ance Choices 4 U, Inc. (‘‘IC4U’’) for $200

from a family friend. The Meyers also set
up the Meyer Irrevocable Trust, presum-
ably for estate-planning purposes. Their
daughter was designated as trustee, and
they were listed as beneficiaries. In De-
cember 2010, Louis Meyer caused MI to
transfer its assets to IC4U for no consider-
ation, and then arranged for the Meyer
Trust to purchase 100% of IC4U’s stock.
At that time, MI’s assets had a fair market
value of $385,000 of which $123,200 was
attributable to the assets originally trans-
ferred from Choice. IC4U agreed to pay
$385,000 back to Louis Meyer, personally,
over time. There was testimony that this
agreement was to repay him for a share-
holder loan, but the bankruptcy court
found that ‘‘[t]here was no evidence at trial
TTT of any underlying loan documents or
any accounting for that loan.’’

In January 2011, IC4U transferred its
assets to Connect Insurance Agency, Inc.
(‘‘Connect’’) in exchange for paying IC4U
all commissions Connect received from the
transferred insurance policies for nine
months. Together, these transfers left
Choice, MI, and IC4U all insolvent. And
within a few months, Choice and the Mey-
ers had defaulted on the note and their
personal guarantee.

In August 2011, DZ Bank filed an action
against Choice and the Meyers. After the
complaint was filed, the Meyers filed for
bankruptcy. As a result, the district court
stayed DZ Bank’s action against the Mey-
ers. But the district court permitted pro-
ceedings to go forward against Choice,
eventually entering a final judgment of
$1,710,469.93 in favor of DZ Bank in
March 2013. As Choice was insolvent, how-
ever, DZ Bank could not collect on the
judgment.

[1] As a result, DZ Bank filed an ad-
versary action against the Meyers in bank-
ruptcy court alleging that the transfer of

and conclusions of law, following trial of DZ Bank’s adversary action.
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assets out of MI was a fraudulent transfer
under the Washington Uniform Fraudu-
lent Transfer Act (‘‘WUFTA’’),3 see Wash.
Rev. Code § 19.40.041, and therefore non-
dischargeable under 11 U.S.C. § 523(a).
See Husky Int’l Elecs., Inc. v. Ritz, –––
U.S. ––––, 136 S.Ct. 1581, 194 L.Ed.2d 655
(2016). Among other exceptions from dis-
chargeability, § 523(a) excepts debts ob-
tained by ‘‘actual fraud.’’ See 11 U.S.C.
§ 523(a)(2)(A). As the Supreme Court has
recently explained, the term ‘‘ ‘actual
fraud’ is broad enough to incorporate a
fraudulent conveyance.’’ Husky, 136 S.Ct.
at 1587.

In Washington, under WUFTA, a con-
veyance is fraudulent when made by a
debtor ‘‘[w]ith actual intent to hinder, de-
lay, or defraud any creditor of the debtor.’’
See Wash. Rev. Code § 19.40.041(a)(1).
WUFTA defines a transfer as ‘‘every
mode, direct or indirect’’ of disposing of an
asset, id. § 19.40.011(12), which, in turn, is
defined as the ‘‘property of a debtor,’’ id.
§ 19.40.011(2). The statute defines ‘‘prop-
erty’’ as ‘‘anything that may be the subject
of ownership.’’ Id. § 19.40.011(10).

Although the bankruptcy court ruled in
favor of DZ Bank on its fraudulent trans-
fer claim, it ultimately limited the judg-
ment to $123,200, which was the portion of
the $385,000 that was traceable to DZ
Bank’s security interest in the assets. DZ
Bank appealed, arguing that the bankrupt-
cy court erroneously limited the amount of
its non-dischargeable debt. But the district
court affirmed the bankruptcy court’s de-
termination that DZ Bank could not main-
tain a fraudulent transfer claim as to MI’s
‘‘non-collateral assets,’’ albeit on a slightly
different ground. The court reasoned that

DZ Bank could only recover assets that
were the ‘‘property of [the] debtor[s],’’ see
id. § 19.40.011(2)—i.e., legally titled in the
Meyers’ name. Since the assets were legal-
ly titled in MI’s name, WUFTA did not
apply. For WUFTA to apply, DZ Bank
was required to obtain a ruling that MI
was the alter ego of the Meyers, which it
failed to do. On the facts of this case, we
disagree with both courts.

II.

[2] We review the bankruptcy court’s
findings of fact for clear error and its
conclusions of law de novo. In re Kimura,
969 F.2d 806, 810 (9th Cir. 1992). As the
issue presented is purely legal, our review
is de novo.

III.

A.

The Washington Supreme Court has ex-
plained that ‘‘the overriding purpose of the
UFTA is to provide relief for creditors
whose collection on a debt is frustrated by
the actions of a debtor to place the puta-
tively satisfying assets beyond the reach of
the creditor.’’ Thompson v. Hanson, 167
Wash.2d 414, 219 P.3d 659, 665, as amend-
ed (Mar. 26, 2010), republished as modi-
fied at 168 Wash.2d 738, 239 P.3d 537
(2009); see also Husky, 136 S.Ct. at 1586–
88 (discussing the history of ‘‘actual
fraud’’). This ‘‘overriding purpose,’’ Han-
son, 219 P.3d at 665, can be traced to ‘‘the
beginning of English bankruptcy practice,’’
Husky, 136 S.Ct. at 1587. Since then,
‘‘courts and legislatures have used the
term ‘fraud’ to describe a debtor’s transfer
of assets that TTT impairs a creditor’s abili-
ty to collect the debt.’’ Id.

3. In April 2017, the Washington state legisla-
ture passed a bill amending WUFTA and re-
naming it the Washington Uniform Voidable
Transactions Act (‘‘WUVTA’’). See S.B. 5085,
65th Leg., Reg. Sess. (Wash. 2017). Although
WUVTA took effect on July 23, 2017, we con-

tinue to refer to the WUFTA version of the
statute in this opinion, as it is the law that
governs the subject transactions. See id.
(‘‘[WUVTA] does not apply to a transfer made
or obligation incurred before the effective
dateTTTT’’).
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B.

With WUFTA’s purpose in mind, we
look to what other courts have concluded
when faced with similar circumstances un-
der the UFTA. Thompson v. Hanson, 142
Wash.App. 53, 174 P.3d 120, 126 (2007)
(‘‘Because an explicit purpose of the UFTA
is uniformity among the States that have
adopted it, the interpretation of other
courts also provides guidance.’’), aff’d, 168
Wash.2d 738, 239 P.3d 537 (2009); see also
Wash. Rev. Code § 19.40.903 (‘‘[WUFTA]
shall be applied and construed to effectu-
ate its general purpose to make uniform
the law TTT among states enacting it.’’). In
Wiand v. Lee, for example, the defendants
argued that ‘‘transfers of funds from the
receivership entities could not have been
transfers of ‘assets’ because assets under
FUFTA[, Florida’s statute identical to
WUFTA,] must be [the] ‘property of a
debtor,’ and the funds TTT transferred
were property of the corporations.’’ 753
F.3d 1194, 1203 (11th Cir. 2014) (quoting
Fla. Stat. § 726.102(2), (12)). The Eleventh
Circuit rejected that argument, explaining
that FUFTA did not require the debtors,
themselves, to have legal title to the assets
transferred. Florida law required only that
the assets ‘‘could have been applicable to
the payment of the debt due.’’ Id. (empha-
sis removed) (quoting Nationsbank, N.A.
v. Coastal Utils., Inc., 814 So.2d 1227, 1229
(Fla. 4th Dist. Ct. App. 2002)).

A Minnesota court interpreting Minne-
sota’s identical version of WUFTA in Reil-
ly v. Antonello rejected a corporate offi-
cer’s argument that it was the corporation,
not the officer, that legally diluted the
corporation’s shares and thereby reduced
the officer’s ownership from 100% to 2%.
852 N.W.2d 694, 701 (Minn. Ct. App. 2014).
The court refused to ‘‘ignore[ ] the reality
that [the officer] was exclusively responsi-
ble for the actions of the corporation and
that he fraudulently transferred assets to

the detriment of his creditors.’’ Id. The
court reasoned that ‘‘[t]o allow a sole di-
rector, officer, and shareholder to mask his
fraudulent actions behind the facade of a
closely held corporation would defy the
plain meaning and intent of the Minnesota
Uniform Fraudulent Transfer Act.’’ Id.

In In re Nickeson, a South Dakota
bankruptcy court interpreting that state’s
version of UFTA, which is also identical to
WUFTA, held similarly. See Bankr. Adver-
sary No. 13-10137, 2014 WL 6686524, at
*11 (Bankr. D.S.D. Nov. 25, 2014). There,
a sole shareholder and director of a farm-
ing corporation caused the corporation to
dilute its shares, reducing the sharehold-
er’s ownership from 100% to 20%. Id. Re-
fusing to ‘‘reward TTT [the] pervasive dis-
regard for corporate formalities,’’ the court
rejected the shareholder’s argument that it
was the corporation that diluted its own
shares. Id.

[3] These cases are instructive. If MI
had retained the $385,000 in assets, DZ
Bank would have been able to enforce any
judgment against the Meyers, prior to
their filing for bankruptcy protection, by
executing against Louis Meyer’s 100%
ownership interest in MI to satisfy
$385,000 of its claim. See Wash. Rev. Code
§ 6.17.090 (‘‘All property, real and person-
al, of the judgment debtor that is not
exempted by law is liable to execution.’’).
When Louis Meyer indirectly transferred
all of MI’s assets to another corporation,
he, as in Wiand, Antonello, and Nickeson,
depleted the value of his assets to the
detriment of his creditors. His shares in
MI became worthless as a result of his
actions as MI’s sole owner and sharehold-
er, while, even after filing for bankruptcy,
he continued to receive payments from
IC4U. In other words, he prevented DZ
Bank from collecting $385,000 of the debt
he owed.

Although the bankruptcy court correctly
found that the Meyers engaged in fraudu-
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lent transfers and, therefore, actual fraud,
to DZ Bank’s detriment, the court limited
relief to $123,200—the amount of the col-
lateralized debt. This was error. The
bankruptcy court should have granted re-
lief for the full $385,000 that DZ Bank
would have recovered if it had been able
to execute against Louis Meyer’s owner-
ship interest in MI. See 4 Collier on Bank-
ruptcy ¶ 523.08[2] (16th ed. 2016) (‘‘[A]
nondischargeability claim based on a[ ]
scheme in which a debtor fraudulently
transfers assets of one closely held corpo-
ration to other closely held companies,
purposefully intended to hinder, delay, or
defeat the collection of a debt, constitutes
actual fraud under section 523(a)(2)(A).’’).
The amount of the non-dischargeable debt
resulting from the fraudulent transfers is
therefore $385,000, which DZ Bank is enti-
tled to recover.

REVERSED and REMANDED.

,
  

William T. HAMPTON, individual-
ly and on behalf of all others sim-
ilarly situated, Plaintiff-Appellant,
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Background:  Investor brought putative
class action against investment manage-

ment company and others, alleging breach
of contract and various fiduciary duties
under Massachusetts law. The United
States District Court for the Central Dis-
trict of California, Cormac J. Carney, J.,
146 F.Supp.3d 1207, dismissed action. ap-
pealed.

Holding:  The Court of Appeals, Edward
R. Korman, District Judge, sitting by des-
ignation, held that as a matter of first
impression, dismissals under Securities
Litigation Uniform Standards Act provi-
sion barring certain private class actions
based on state law are jurisdictional.

Affirmed in part, vacated in part, and re-
manded.

1. Securities Regulation O60.34, 291.1

As a matter of substantive law, a pri-
vate party injured in the securities trade
can generally seek relief under whatever
laws, federal or state, provide a cause of
action.

2. Federal Civil Procedure O1837.1

Dismissals for failure to state a claim
are judgments on the merits.  Fed. R. Civ.
P. 12(b)(6).

3. Judgment O570(11), 585(2)

Dismissals for failure to state a claim,
unless the court provides otherwise, will
preclude future assertion of claims arising
out of the same transactional nucleus of
facts.  Fed. R. Civ. P. 12(b)(6).

4. Federal Courts O2086

Dismissals for lack of subject-matter
jurisdiction must be without prejudice, be-
cause a lack of jurisdiction deprives the
dismissing court of any power to adjudi-
cate the merits of the case.  Fed. R. Civ.
P. 12(b)(1).







Footnotes
* The Honorable Virginia M. Kendall, United States District Judge for the Northern District of Illinois, sitting by designation.

** This disposition is not appropriate for publication and is not precedent except as provided by Ninth Circuit Rule 36-3.
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Footnotes
1 Unless otherwise noted, subsequent statutory references are to Title 11 of the United States Code.

2 The Lender never objected to or argued that the bankruptcy court was treating the case as if substantive consolidation
had occurred.

3 The Lender raised other objections to the Plan, but the parties previously resolved those objections.

4 This holding does not imply that “due-on-sale” protection is irrelevant to whether a plan is “fair and equitable” under
section 1129(b). Although the Lender here waived any argument that the Plan was not “fair and equitable,” the availability
of due-on-sale protection may inform whether a plan is confirmable in other reorganizations. Cf. In re Monarch Beach



Venture, Ltd., 166 B.R. 428, 436 (Bankr. C.D. Cal. 1993) (“[T]o be fair and equitable, a plan of reorganization cannot
unfairly shift the risk of a plan's failure to the creditor.”).

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.









Footnotes
* This disposition is not appropriate for publication and is not precedent except as provided by Ninth Circuit Rule 36-3.

1 The LLCs are: NMP Concord, LLC; San Pablo Cruise, LLC; Oakley Dokley, LLC; Holy Rose, LLC; Sunnyboy, LLC; Full
to the Brem, LLC; Ho Silver-Dale, LLC; Whateverett, LLC; The Right Angeles, LLC; No One to Blaine, LLC; and Poulsbo
Holdings, LLC.

2 Poulsbo Holdings appeals only the district court's attorney's fee award.

3 The court's reliance on Deep Water Brewing, LLC v. Fairway Resources Ltd. 152 Wn. App. 229, 215 P.3d 990 (2009), for
the broad proposition that, by asserting claims on a contract, Nicholson opened himself up to liability for the fee award,
appears to be misplaced. That court explained that although the Kenagys were not third party beneficiaries to certain
easement and right-of-way agreements, they could still “enforce the agreements (with attorney fee provisions) as running
covenants protecting the view from their restaurant.” Id. at 278, 215 P.3d 990. There are no running covenants here. Nor
—contrary to the district court's description of the holding—did the appellate court address whether the lower court “erred
in awarding fees based on the doctrine of equitable indemnity.” Id. at 279, 215 P.3d 990. Moreover, equitable indemnity
likely does not apply here. See Blueberry Place Homeowners Ass'n v. Northward Homes, Inc., 126 Wash.App. 352, 110
P.3d 1145, 1150 (2005); Manning v. Loidhamer, 13 Wash.App. 766, 538 P.2d 136, 138–39 (1975).

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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evidence that Defendant’s conduct consti-
tuted a substantial step under section
564.011.’’ (emphasis added)).

[5] The Government invokes United
States v. Alexander, 809 F.3d 1029 (8th
Cir. 2016). There, this court found that
Alexander’s conviction for second-degree
assault under RSMo § 565.060.1(2) was a
violent felony under the ACCA. See id. at
1032–33. Alexander argued that ‘‘criminal-
izing a ‘substantial step’ is over-inclusive
because it expands beyond the traditional
understanding of a generic assault at-
tempt.’’ Id. at 1033. This court noted: ‘‘We
have found no case in which the Missouri
Supreme Court has construed attempt un-
der § 565.060(1)(2) in an overinclusive
manner.’’ Id. Lammers, decided after Al-
exander, does not modify the substantial-
step analysis, and thus does not construe
attempt in an overinclusive manner. Alex-
ander controls here.2 The elements of at-
tempted first-degree assault under Mis-
souri law are not broader than the generic
crime.

[6] Minnis claims that because ‘‘Mis-
souri statutes defining first degree at-
tempted assault do not require proof of
‘physical force’ within the contemplation of
§ 4B1.2(a)(1),’’ his prior conviction cannot
be a crime of violence. First-degree assault
in Missouri requires that a defendant
‘‘knowingly causes or attempts to cause
serious physical injury to another person.’’
§ 565.050 RSMo. Minnis emphasizes hypo-
thetical scenarios, but this court has re-
jected a similar argument under the
ACCA:

Physical force TTT need not be applied
directly to the body of the victim. Hypo-

thetical scenarios involving no physical
contact by the perpetrator (luring a vic-
tim to drink poison or infecting a victim
with a disease) do not avoid coverage
under § 924(e)(2)(B)(i).

United States v. Winston, 845 F.3d 876,
878 (8th Cir. 2017), citing United States v.
Castleman, ––– U.S. ––––, 134 S.Ct. 1405,
1414–15, 188 L.Ed.2d 426 (2014). Because
Minnis’s prior conviction for attempted
first-degree assault is a crime of violence,
the district court properly found that he is
a career offender under U.S.S.G. § 4B1.1.

The judgment of the district court is
affirmed.

,
  

In the MATTER OF SPANISH PEAKS
HOLDINGS II, LLC, Debtor.

Pinnacle Restaurant At Big Sky,
LLC;  Montana Opticom, LLC,

Plaintiffs-Appellants,

v.

CH SP Acquisitions, LLC;  Ross P.
Richardson, Ch. 7 Trustee,

Defendants-Appellees.

No. 15-35572

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted April 6,
2017—Seattle, Washington

Filed July 13, 2017

Amended September 12, 2017
Background:  Purchaser of estate proper-
ty moved for clarification that it had ac-

2. In a rule 28(j) letter, Minnis asserts that
United States v. Fields, 863 F.3d 1012 (8th
Cir. 2017) ‘‘undermines the authority that the
government assigns to Alexander.’’ This asser-
tion has no merit. The defendant in Fields
was convicted under RSMo § 565.060.1(3)—
‘‘[r]ecklessly causes serious physical injury to

another person’’—not § 565.060.1(2)—‘‘[a]t-
tempts to cause or knowingly causes physical
injury to another person by means of a deadly
weapon or dangerous instrument.’’ Fields
does not cite Alexander, nor does it discuss or
modify Missouri’s attempt or substantial step
analysis.
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quired property free and clear of leasehold
interests. The United States Bankruptcy
Court for the District of Montana, Ralph
B. Kirscher, J., 2014 WL 929701, granted
motion, and appeal was taken. The District
Court, No. 2:14-cv-00040-SEH, Sam E.
Haddon, J., 2015 WL 3767099, affirmed.
Appeal was taken.

Holding:  The Court of Appeals, Block,
Senior District Judge, sitting by designa-
tion, held that bankruptcy statute provid-
ing that, under appropriate circumstances,
estate property may be sold free and clear
of ‘‘any interest’’ was broad enough to
permit sale of Chapter 7 debtor-lessor’s
property unencumbered by its tenants’
leasehold interests, despite another bank-
ruptcy statute that generally protected
tenants’ rights upon rejection of lease.

Affirmed.

1. Bankruptcy O3782
On appeal in bankruptcy case, the

Court of Appeals would review de novo
bankruptcy court’s decision on questions of
statutory interpretation, such as whether
leases survive a sale of estate property
‘‘free and clear’’ of interests.  11 U.S.C.A.
§ 363(f).

2. Statutes O1211
Court must read statutes so as to give

effect to each, if it can do so while preserv-
ing their sense and purpose.

3. Bankruptcy O3102.1
Rejection of debtor’s unexpired lease

or executory contract is an affirmative dec-
laration by trustee that estate will not take
on the obligations of the lease or contract.
11 U.S.C.A. § 365.

4. Bankruptcy O3073, 3115.1
Bankruptcy statute providing that,

under appropriate circumstances, estate
property may be sold free and clear of
‘‘any interest’’ was broad enough to permit

sale of Chapter 7 debtor-lessor’s property
unencumbered by its tenants’ leasehold in-
terests, despite another bankruptcy stat-
ute that generally protected tenants’ rights
upon rejection of lease; sale free and clear
was not a rejection of leases by trustee, so
that this other statute was not implicated.
11 U.S.C.A. §§ 363(f), 365.

5. Landlord and Tenant O900
 Mortgages and Deeds of Trust O2154

Under Montana law, foreclosure sale
to satisfy mortgage terminates a subse-
quent lease on the mortgaged property.

6. Bankruptcy O3073
Bankruptcy statute permitting sale of

estate property free and clear of interests
if ‘‘applicable nonbankruptcy law permits
sale of such property free and clear of
such interest[s]’’ does not require an actual
or anticipated sale free and clear under
applicable nonbankruptcy law, but is satis-
fied if such a sale would be legally permis-
sible.  11 U.S.C.A. § 363(f)(1).

7. Bankruptcy O3073
‘‘Applicable nonbankruptcy law,’’ as

that term was used in bankruptcy statute
that permitted sale of estate property free
and clear of interests if ‘‘applicable non-
bankruptcy law permit[ed] sale of such
property free and clear of such inter-
est[s],’’ was broad enough to include the
law governing foreclosure sales, where
state law provided that foreclosure sale to
satisfy mortgage terminated a subsequent
lease on the mortgaged property.  11
U.S.C.A. § 363(f)(1).

See publication Words and Phrases
for other judicial constructions and
definitions.

8. Bankruptcy O3115.1
While bankruptcy statute dealing with

debtor’s executory contracts and unex-
pired leases evinces a Congressional intent
to protect lessees, that intent is not abso-
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lute, but exists alongside other purposes
and sometimes conflicts with them.  11
U.S.C.A. § 365.

Appeal from the United States District
Court for the District of Montana, Sam E.
Haddon, Senior District Judge, Presiding.
D.C. No. 2:14-cv-00040-SEH

Mark A. Lindsay (argued) and David W.
Ross, Babst Calland Clements and Zomnir
P.C., Pittsburgh, Pennsylvania, for Plain-
tiffs-Appellants.

James F. Wallack (argued) and Peter D.
Bilowz, Goulston & Storrs PC, Boston,
Massachusetts;  Steven M. Johnson,
Church Harris Johnson & Williams P.C.,
Great Falls, Montana;  for Defendants-Ap-
pellees.

Before: ALEX KOZINSKI and
WILLIAM A. FLETCHER, Circuit
Judges, and FREDERIC BLOCK,
District Judge.*

OPINION

BLOCK, Senior District Judge:

The primary function of the Bankruptcy
Code is to set out the rules for dividing up
assets that are insufficient to pay a debt-
or’s creditors in full. One such rule, con-
tained in 11 U.S.C. § 363(f), authorizes a
trustee in bankruptcy to sell—with some
exceptions and limitations—a debtor’s as-
sets free and clear of third-party interests.
Another, contained in 11 U.S.C. § 365(h),
empowers the trustee to ‘‘reject’’—that is,
in effect, to breach—an unexpired lease of
the debtor’s property, but allows the lessee
to retain any existing rights, including pos-
session of the property.

In this case, we are called upon to de-
cide what happens when property that the

trustee proposes to sell is subject to unex-
pired leases. We hold that, on the facts of
this case, section 363 applies and section
365 does not. We therefore affirm the
bankruptcy court’s conclusion that the sale
was free and clear of the leases.

I

A. Pre-Bankruptcy Background

Spanish Peaks was a 5,700-acre resort in
Big Sky, Montana, the brainchild of James
J. Dolan, Jr., and Timothy L. Blixseth. The
project was financed by a $130 million
loan, which was secured by a mortgage
and assignment of rents, from Citigroup
Global Markets Realty Corp. (‘‘Citigroup’’).
Citigroup later assigned the note and
mortgage to Spanish Peaks Acquisition
Partners, LLC (‘‘SPAP’’).

A collection of interrelated entities
owned the resort and managed its ameni-
ties, including a ski club, a golf course, and
residential and commercial real-estate
sales and rentals. At issue here are two
leases of commercial property at the re-
sort.

In 2006, Spanish Peaks Holdings, LLC
(‘‘SPH’’), leased restaurant space to Span-
ish Peaks Development, LLC (‘‘SPD’’), for
$1,000 per month. Dolan was an officer of
both companies, and signed the lease for
both lessor and lessee. A year later, SPH
and SPD replaced the 2006 lease with a
lease under which SPD received a 99-year
leasehold in the restaurant property in
exchange for $1,000 per year in rent. In
2008, SPD assigned its interest to The
Pinnacle Restaurant at Big Sky, LLC
(‘‘Pinnacle’’), a company specially created
for that purpose.

* The Honorable Frederic Block, Senior United
States District Judge for the Eastern District

of New York, sitting by designation.
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In 2009, SPH leased a separate parcel of
commercial real estate at the resort to
Montana Opticom, LLC (‘‘Opticom’’), of
which Dolan was the sole member. The
lease had a term of sixty years and an
annual rent of $1,285.

B. Bankruptcy Proceedings

Facing a shrinking real-estate market
and mounting operational losses, SPH be-
gan to default on its loan payments. On
October 14, 2011, SPH and two related
entities—The Club at Spanish Peaks,
LLC, which managed the resort’s ski and
golf facilities, and Spanish Peaks Lodge,
LLC, which managed its real-estate
sales—petitioned for bankruptcy protec-
tion under Chapter 7 of the Code.1 The
petitions were filed in Delaware, but the
proceedings were transferred to the Bank-
ruptcy Court for the District of Montana,
where they were consolidated for joint ad-
ministration.

SPH’s largest creditor was, by far,
SPAP, which had a valid claim of more
than $122 million secured by the mortgage
on the property. SPAP subsequently as-
signed its interest to CH SP Acquisitions,
LLC (‘‘CH SP’’).

The trustee and SPAP agreed to a plan
for liquidating ‘‘substantially’’ all of the
debtors’ real and personal property. Their
stipulation contemplated an auction with a
minimum bid of $20 million. It further
stated that the sale would be ‘‘free and
clear of all liens.’’

The trustee then moved the bankruptcy
court for an order authorizing and approv-
ing the sale.2 The trustee represented that

the proposed sale would be ‘‘free and clear
of any and all liens, claims, encumbrances
and interests,’’ except for certain specified
encumbrances, and that other specified
liens would be paid out of the proceeds of
the sale or otherwise protected.

The Pinnacle and Opticom leases were
not mentioned in either the list of encum-
brances that would survive the sale or the
list of liens for which protection would be
provided. Noting the omission, both com-
panies objected to ‘‘any effort to sell the
Debtors[’] assets free and clear of [their]
leasehold interests.’’ They argued that the
Code gave them the right to retain posses-
sion of the property notwithstanding the
sale.

After a hearing, the bankruptcy court
authorized the sale. It did not rule on
Pinnacle’s and Opticom’s objection. In-
stead, further discussion of the claimed
right to possession was deferred to the
hearing on the motion to approve the sale.

Both the auction and the approval hear-
ing took place on June 3, 2013. CH SP won
the auction with a bid of $26.1 million. At
the approval hearing, Pinnacle and Opti-
com renewed their claim that they were
entitled to retain possession pursuant to
their leases, and argued that language in
the proposed approval order providing
that the sale would be free and clear of
those interests was inconsistent with their
claimed right. In response, CH SP’s princi-
pal testified that its bid was contingent on
the property being free and clear of the
leases, while the trustee testified that he
did not ‘‘t[ake] a position’’ on that issue.

1. By the time of the bankruptcy, the resort
was operated by Spanish Peaks Holdings II,
LLC, a successor to SPH. We refer to both the
original and successor entities as ‘‘SPH.’’

2. Bankruptcy procedure is nothing if not By-
zantine. The trustee’s motion sought two dis-

tinct orders: first, an order authorizing the
trustee to conduct the sale in accordance with
specified procedures, and second, an order
approving the sale—that is, confirming that
the sale conformed to those procedures.
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On June 13, 2013, the bankruptcy court
entered an order approving the sale. Para-
graph I of the order held that the sale was
free and clear of any ‘‘Interests,’’ a term
defined to include any leases ‘‘(except any
right a lessee may have under 11 U.S.C.
§ 365(h), with respect to a valid and en-
forceable lease, all as determined through
a motion brought before the Court by
proper procedure).’’

Both sides moved for clarification of the
approval order. Pinnacle and Opticom
sought clarification that the order pre-
served their rights under the leases, while
CH SP sought clarification that the order
approved a sale free and clear of those
interests. The bankruptcy court denied
having ruled one way or the other, explain-
ing that it would not consider the issue
until the parties had ‘‘file[d] an appropriate
motion, notice[d] the matter for hearing,
and present[ed] their evidence.’’

The trustee then offered his version of
an ‘‘appropriate motion,’’ seeking leave to
reject the Pinnacle and Opticom leases on
the ground that the subject property was
no longer property of the estate. CH SP,
meanwhile, formally moved for a determi-
nation that the property was free and clear
of the leases. Pinnacle and Opticom did not
object to the trustee’s motion, which was
granted. They did, however, renew their
previous arguments as objections to CH
SP’s motion.

After a two-day evidentiary hearing on
that motion, the bankruptcy court made
the following findings of fact:

1 Pinnacle had not operated a restau-
rant on the property since 2011;

1 Pinnacle’s rent was far below the
property’s fair market rental value of
$40,000 to $100,000 per year;

1 Opticom’s lease was not recorded;
1 the leases were executed ‘‘at a time

when all parties involved were con-
trolled by James J. Dolan’’;

1 the leases were the subject of bona
fide disputes;

1 Citigroup’s mortgage was senior to
the leases;  and

1 the leases were not protected from
foreclosure of the underlying mort-
gage by subordination or non-distur-
bance agreements.

It further observed that Pinnacle and Opti-
com had not requested adequate protec-
tion for their leasehold interests prior to
sale, and had at no time provided any
evidence that they would ‘‘suffer any eco-
nomic harm if their possessory interests
[we]re terminated.’’

Based on those findings, the bankruptcy
court—applying what it called a ‘‘case-by-
case, fact-intensive, totality of the circum-
stances, approach’’—held that the sale was
free and clear of the Pinnacle and Opticom
leases. Pinnacle and Opticom appealed to
the district court, which affirmed.3 In a
brief opinion, the district court held that
the sale extinguished the leases because
the foreclosure of a mortgage would, under
Montana law, terminate any leasehold in-
terests junior to the mortgage. This appeal
followed.

II

[1] The principal issue is whether the
Pinnacle and Opticom leases survived the
sale of the property to CH SP.4 Because

3. In addition, Pinnacle and Opticom moved
the bankruptcy court for an order awarding
them monetary compensation as ‘‘adequate
protection’’ for their ‘‘divested interests’’ in
the property. The bankruptcy court never
ruled on that motion.

4. In reaching the merits, we reject CH SP’s
argument that the case is moot because the
sale was approved and consummated. ‘‘The
reversal or modification on appeal of an au-
thorization TTT of a sale or lease of property
does not affect the validity of a sale or lease
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that issue is ultimately one of statutory
interpretation, we review the bankruptcy
court’s decision de novo. See Simpson v.
Burkart (In re Simpson), 557 F.3d 1010,
1014 (9th Cir. 2009);  Robertson v. Peters
(In re Weisman), 5 F.3d 417, 419 (9th Cir.
1993) (‘‘We independently review the bank-
ruptcy court’s decision and do not give
deference to the district court’s determina-
tions.’’).

As we noted at the outset, the issue
brings two sections of the Code into appar-
ent conflict. Section 363 authorizes the
trustee to sell property of the estate, both
within the ordinary course of business, see
11 U.S.C. § 363(c), and outside it, see id.
§ 363(b).5 Sales may be ‘‘free and clear of
any interest in such property of an entity
other than the estate,’’ id. § 363(f), but
only if

(1) applicable nonbankruptcy law per-
mits sale of such property free and
clear of such interest;

(2) such entity consents;
(3) such interest is a lien and the price

at which such property is to be sold
is greater than the aggregate value
of all liens on such property;

(4) such interest is in bona fide dis-
pute;  or

(5) such entity could be compelled, in a
legal or equitable proceeding, to ac-
cept a money satisfaction of such
interest.

Id. Upon the request of a party with an
interest in the property, the bankruptcy

court ‘‘shall prohibit or condition such TTT

sale TTT as is necessary to provide ade-
quate protection of such interest.’’ Id.
§ 363(e).

Meanwhile, section 365 of the Code au-
thorizes the trustee, ‘‘subject to the court’s
approval,’’ to ‘‘assume or reject any execu-
tory contract or unexpired lease of the
debtor.’’ 11 U.S.C. § 365(a). Subsection (h)
makes special provision for rejected leases
under which the debtor is the lessor:

(i) if the rejection by the trustee
amounts to such a breach as would
entitle the lessee to treat such lease
as terminated by virtue of its terms,
applicable nonbankruptcy law, or
any agreement made by the lessee,
then the lessee under such lease
may treat such lease as terminated
by the rejection;  or

(ii) if the term of such lease has com-
menced, the lessee may retain its
rights under such lease (including
rights such as those relating to the
amount and timing of payment of
rent and other amounts payable by
the lessee and any right of use,
possession, quiet enjoyment, sublet-
ting, assignment, or hypothecation)
that are in or appurtenant to the
real property for the balance of the
term of such lease and for any re-
newal or extension of such rights to
the extent that such rights are en-
forceable under applicable non-
bankruptcy law.

under such authorization to an entity that
purchased or leased such property in good
faith, whether or not such entity knew of the
pendency of the appeal, unless such authori-
zation and such sale or lease were stayed
pending appeal.’’ 11 U.S.C. § 363(m). By its
terms, section 363(m) preserves the validity of
a sale challenged on appeal. Although Pinna-
cle and Opticom seek a determination that
their leaseholds survived the sale to CH SP,
they have not asked us to undo the sale.

Therefore, the outcome of the appeal will not
affect the sale’s validity.

5. Sales in the ordinary course of business do
not require prior notice and court approval,
while sales outside the ordinary course of
business do. Compare 11 U.S.C. § 363(c) with
id. § 363(b). The sale of SPH’s property was
outside the ordinary course of business.
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The crux of this dense statutory language
is that the rejection of an unexpired lease
leaves a lessee in possession with two op-
tions: treat the lease as terminated (and
make a claim against the estate for any
breach), or retain any rights—including a
right of continued possession—to the ex-
tent those rights are enforceable outside of
bankruptcy.

The statutes frequently operate in iso-
lation. Many bankruptcies will involve a
sale of property unencumbered by a lease,
and many will involve the rejection of a
lease on property that the trustee does not
intend to sell. But when both provisions
come into play—that is, when the trustee
proposes to sell property free and clear of
encumbrances, and one of the encum-
brances is an unexpired lease—federal
courts have addressed the resulting dilem-
ma in different ways.

A. The ‘‘Majority’’ Approach

Several bankruptcy courts have held
that sections 363 and 365 conflict when
they overlap because ‘‘each provision
seems to provide an exclusive right that
when invoked would override the interest
of the other.’’ In re Churchill Props., 197
B.R. 283, 286 (Bankr. N.D. Ill. 1996);  see
also In re Haskell, L.P., 321 B.R. 1, 8–9
(Bankr. D. Mass. 2005);  In re Taylor, 198
B.R. 142, 164–66 (Bankr. D.S.C. 1996);  cf.
In re LHD Realty Corp., 20 B.R. 717, 719
(Bankr. S.D. Ind. 1982). Those courts—
which constitute a majority of the courts to
have addressed the issue—hold that sec-
tion 365 trumps section 363 under the
canon of statutory construction that ‘‘the
specific prevails over the general.’’ In re
Churchill Props., 197 B.R. at 288. They
further reason that ‘‘the legislative history
regarding § 365 evinces a clear intent on
the part of Congress to protect a tenant’s
estate when the landlord files bankruptcy,’’
In re Taylor, 198 B.R. at 165 (citing S.
Rep. No. 95-989, at 60 (1978), reprinted in

1978 U.S.C.C.A.N. 5787, 5846), and that
the protection ‘‘would be nugatory,’’ In re
Churchill Props., 197 B.R. at 288, if the
property could be sold free and clear of
the leasehold under section 363.

B. The ‘‘Minority’’ Approach

The only circuit court to have addressed
the issue reached a different conclusion
based exclusively on the statutory text. In
Precision Industries, Inc. v. Qualitech
Steel SBQ, LLC (In re Qualitech Steel
Corp. & Qualitech Steel Holdings Corp.),
327 F.3d 537 (7th Cir. 2003), the Seventh
Circuit observed that ‘‘the statutory provi-
sions themselves do not suggest that one
supersedes or limits the other.’’ Id. at 547.

The court then examined the scope of
each statute. Section 363, it reasoned, con-
fers a right to sell property free and clear
of ‘‘any interest,’’ without excepting from
that authority leases entitled to the protec-
tions of section 365. See id. Section 365, by
contrast, has a more ‘‘limited scope’’:

Section 365(h) TTT focuses on a specific
type of event—the rejection of an execu-
tory contract by the trustee or debtor-
in-possession—and spells out the rights
of parties affected by that event. It says
nothing at all about sales of estate prop-
erty, which are the province of section
363.

Id.

Again focusing on the statutory text, the
court noted that lessees are entitled to
seek ‘‘adequate protection’’ under section
363(e). ‘‘Lessees TTT are therefore not
without recourse in the event of a sale free
and clear of their interests. They have the
right to seek protection under section
363(e), and upon request, the bankruptcy
court is obligated to ensure that their in-
terests are adequately protected.’’ 327
F.3d at 548.
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Based on the statutes’’ different scopes,
the court concluded that they did not con-
flict:

Where estate property under lease is to
be sold, section 363 permits the sale to
occur free and clear of a lessee’s posses-
sory interest—provided that the lessee
(upon request) is granted adequate pro-
tection for its interest. Where the prop-
erty is not sold, and the [estate] remains
in possession thereof but chooses to re-
ject the lease, section 365(h) comes into
play and the lessee retains the right to
possess the property. So understood,
both provisions may be given full effect
without coming into conflict with one
another and without disregarding the
rights of lessees.

Id.

C. Our Approach

[2] We must ‘‘read the statutes to give
effect to each if we can do so while pre-
serving their sense and purpose.’’ Watt v.
Alaska, 451 U.S. 259, 267, 101 S.Ct. 1673,
68 L.Ed.2d 80 (1981). We can easily do so
here. Based on our reading—and, in par-
ticular, a proper understanding of the con-
cept of ‘‘rejection’’—we agree with the
Seventh Circuit that sections 363 and 365
do not conflict.

[3] Although undefined in the Code, a
‘‘rejection’’ is universally understood as an
affirmative declaration by the trustee that
the estate will not take on the obligations
of a lease or contract made by the debtor.
See, e.g., Eastover Bank for Sav. v. So-
washee Venture (In re Austin Dev. Co.),
19 F.3d 1077, 1082 (5th Cir. 1994). A sale
of property free and clear of a lease may

be an effective rejection of the lease in
some everyday sense, but it is not the
same thing as the ‘‘rejection’’ contemplated
by section 365.

[4] In sum, section 363 governs the
sale of estate property, while section 365
governs the formal rejection of a lease.
Where there is a sale, but no rejection (or
a rejection, but no sale), there is no con-
flict.

In some circumstances, a trustee’s fail-
ure to act is deemed a rejection. See 11
U.S.C. §§ 365(d)(1) (failure to assume or
reject residential lease within sixty days in
liquidation bankruptcy deemed a rejec-
tion), 365(d)(4)(A) (failure to assume or
reject nonresidential lease within 120 days
deemed a rejection if the debtor is the
lessee). But those circumstances are not
present here, and the parties agree that
the Pinnacle and Opticom leases were not
‘‘rejected’’ prior to the sale. Under our
interpretation, then, section 365 was not
triggered.6

We base our interpretation principally
on the reasons given by the Seventh Cir-
cuit. To that court’s sound textual analysis,
we add the following observations to miti-
gate the concern that an attempt to har-
monize the two statutes ‘‘arguably results
in the effective repeal of § 365(h).’’ Dishi
& Sons, 510 B.R. at 704.

First, we note the mandatory language
of section 363(e). A bankruptcy court must
provide adequate protection for an interest
that will be terminated by a sale if the
holder of the interest requests it. More-
over, ‘‘adequate protection’’ includes any
relief—other than compensation as an ad-
ministrative expense—that will ‘‘result in

6. It is, of course, possible for a trustee to
formally reject a lease and then propose to
sell the property subject to the (rejected)
lease. See Dishi & Sons v. Bay Condos, LLC,
510 B.R. 696, 704 (S.D.N.Y. 2014) (noting
that Qualitech ‘‘conveniently’’ dealt with a

situation ‘‘where a free and clear sale oc-
curred without any formal assumption or re-
jection taking place’’). That is not what hap-
pened here, and so we have no occasion to
address the interplay between sections 363
and 365 in such circumstances.
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the realization by such entity of the indubi-
table equivalent’’ of the terminated inter-
est. 11 U.S.C. § 361(3). In Dishi & Sons,
the district court concluded that adequate
protection could take the form of continued
possession. See 510 B.R. at 711–12. Since
Pinnacle and Opticom did not ask for ade-
quate protection until after the sale had
taken place—not, indeed, until they had
appealed to the district court, see supra
note 2—the question of what protection
the bankruptcy court could have or should
have awarded is not before us. Still, we
think it worth mentioning that the broad
definition of adequate protection makes it
a powerful check on potential abuses of
free-and-clear sales.

Second, we emphasize that section 363(f)
authorizes free-and-clear sales only in cer-
tain circumstances. The bankruptcy court
did not specify which circumstance justi-
fied the sale in this case, stating only that
Pinnacle and Opticom ‘‘d[id] not dispute
that at least one provision of § 363(f) was
satisfied.’’ We, on the other hand, focus on
11 U.S.C. § 363(f)(1), which authorizes a
sale if ‘‘applicable nonbankruptcy law per-
mits sale of such property free and clear of
such interest.’’ 11 U.S.C. § 363(f)(1).

[5, 6] Under Montana law, a foreclo-
sure sale to satisfy a mortgage terminates
a subsequent lease on the mortgaged prop-
erty. See Ruby Valley Nat’l Bank v. Wells
Fargo Delaware Trust Co., 373 Mont. 374,
317 P.3d 174, 178 (2014);  Williard v.
Campbell, 91 Mont. 493,11 P.2d 782, 787
(1932).7 SPH’s bankruptcy proceeded,
practically speaking, like a foreclosure
sale—hardly surprising since its largest
creditor was the holder of the note and
mortgage on the property. Indeed, had
SPH not declared bankruptcy, we can con-

fidently say that there would have been an
actual foreclosure sale. Such a sale would
have terminated the Pinnacle and Opticom
leases. Section 363(f)(1) does not require
an actual or anticipated foreclosure sale. It
is satisfied if such a sale would be legally
permissible.

[7] In Dishi & Sons, the district court
held that section 363(f)(1) ‘‘refers not to
foreclosure sales, but rather only to situa-
tions where the owner of the asset may,
under nonbankruptcy law, sell an asset
free and clear of an interest in such asset.’’
510 B.R. at 710 (citation and internal quo-
tations omitted). While we acknowledge
that bankruptcy protection is often sought
‘‘for the very purpose of avoiding the less
favorable consequences of foreclosure,’’ id.
at 709, the protection is generally for the
debtor’s benefit. We find it significant that
section 365 recognizes appurtenant rights
conferred by a lease ‘‘to the extent that
such rights are enforceable under applica-
ble nonbankruptcy law,’’ 11 U.S.C.
§ 365(h)(1)(A)(ii), and discern from that
language a clear intent to protect lessees’
rights outside of bankruptcy, not an intent
to enhance them. We see no reason to
exclude the law governing foreclosure
sales from the analogous language in sec-
tion 363(f)(1).

[8] Our analysis highlights a limitation
inherent in the ‘‘majority’’ approach. We
agree that section 365 embodies a congres-
sional intent to protect lessees. But that
intent is not absolute;  it exists alongside
other purposes and sometimes conflicts
with them. To some extent, protecting les-
sees reduces the value of the estate—prop-
erty presumably fetches a lower price if it
is subject to a lease—and is therefore con-

7. Montana law embodies the general rule of
property law, except that Montana law allows
the tenant to remain in possession during any
period of redemption, while under the general

rule the lease terminates immediately upon
the sale. See Williard, 11 P.2d at 787. The
distinction is immaterial for our purposes.
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trary to the goal of ‘‘maximizing creditor
recovery,’’ Qualitech, 327 F.3d at 548, an-
other core purpose of the Code. The statu-
tory text is the best assurance we have
that we are balancing competing purposes
in the way Congress intended.

III

Section 363(f)(1) authorized the sale of
SHP’s property free and clear of the Pin-
nacle and Opticom leases. Since the trus-
tee did not reject the leases, section 365
was not implicated. Accordingly, the judg-
ment of the district court is

AFFIRMED.

,

  

Tina Marie POPA, Plaintiff–Appellant,

v.

Nancy A. BERRYHILL, Acting Com-
missioner of Social Security, De-

fendant–Appellee.
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Argued and Submitted May 16, 2017
San Francisco, California

Filed August 18, 2017

Amended September 20, 2017

Background:  Claimant brought action
seeking judicial review of Commissioner of
Social Security’s denial of her application
for disability insurance and supplemental
security income (SSI) benefits. The United
States District Court for the District of
Arizona, No. 2:14-cv-02681-DKD, David K.

Duncan, United States Magistrate Judge,
affirmed. Claimant appealed.

Holdings:  The Court of Appeals, Morris,
District Judge, sitting by designation, held
that:

(1) ALJ failed to provide legally sufficient
reasons to discount examining psychol-
ogist’s opinion, and

(2) ALJ failed to provide germane reasons
to discount treating nurse practition-
er’s opinion.

Reversed and remanded.

Opinion, 868 F.3d 764, superseded.

1. Social Security O52

The five-step process for determining
whether a claimant for disability insurance
and supplemental security income (SSI)
benefits qualifies as disabled within mean-
ing of the Social Security Act addresses
the following issues: (1) whether the claim-
ant presently works in substantial gainful
activity; (2) whether the claimant’s impair-
ment, or a combination of impairments,
qualifies as severe; (3) whether the impair-
ment, or combination of impairments,
equals an impairment listed in the regula-
tions; (4) whether the claimant’s residual
functional capacity allows her to perform
her past relevant work; and (5) whether
significant numbers of jobs exist in the
national economy that the claimant can
perform.  Social Security Act § 1601 et
seq., 42 U.S.C.A. § 1381 et seq.; 20 C.F.R.
§ 416.920.

2. Social Security O221(2)

In considering whether applicant for
social security disability insurance and
supplemental security income (SSI) bene-
fits qualifies as disabled, an ALJ may re-
ject the uncontradicted medical opinion of
an examining psychologist only if the ALJ
provides clear and convincing reasons sup-
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tions omitted) (quoting United States v.
Bess, 357 U.S. 51, 56–57, 78 S.Ct. 1054, 2
L.Ed.2d 1135 (1958)). As discussed above,
California law gives Harris a right to dis-
tributions from the trusts. This right falls
within the broad definition of property in
28 U.S.C. § 3002(12), so Harris’s disclaim-
er under state law is ‘‘inoperative to pre-
vent the attachment of’’ the writ of gar-
nishment. Drye, 528 U.S. at 52, 120 S.Ct.
474.

[8] Finally, the trusts’ spendthrift
clauses have no effect on our analysis be-
cause a spendthrift clause does not protect
a trust’s assets from the enforcement of a
federal lien. Leuschner v. First W. Bank &
Trust Co., 261 F.2d 705, 707–08 (9th Cir.
1958).

In sum, we conclude that Harris’s inter-
est in the trusts qualifies as property un-
der the federal debt collection procedure
that applies in this case. The government
is not attempting to compel distributions
from the trusts. However, any current or
future distributions from the trusts to
Harris shall be subject to the continuing
writ of garnishment, until the restitution
judgment is satisfied.

Trustees shall bear all costs of appeal.
See Fed. R. App. P. 39(a)(2).

AFFIRMED.

,

 

 

Jeremy PORTER, an individual,
Plaintiff–Appellant,

v.

NABORS DRILLING USA, L.P., a Lim-
ited Partnership organized under the
laws of the State of Delaware, Defen-
dant–Appellee.

No. 15-16985

United States Court of Appeals,
Ninth Circuit.

Submitted to Motions Panel
February 27, 2017

Filed April 20, 2017

Background:  Former employee filed
state court suit asserting claim, under Cal-
ifornia’s Private Attorney General Act
(PAGA), as private attorney general in
place of California Labor & Workforce De-
velopment Agency (LWDA) to enforce Cal-
ifornia Labor Code provisions against em-
ployer. Following removal, the United
States District Court for the Eastern Dis-
trict of California, D.C. No. 1:15-cv-00805-
MCE-JLT, Morrison C. England, Jr., J.,
granted employer’s motion to compel arbi-
tration of PAGA claim and dismissed. Af-
ter employee appealed, employer filed no-
tice of suggestion of bankruptcy that it had
filed for reorganization under Chapter 11
of Bankruptcy Code and moved to recog-
nize automatic bankruptcy stay.

Holding:  The Court of Appeals, Clifton,
Circuit Judge, held that governmental unit
exception to automatic bankruptcy stay did
not apply.

Motion granted.

1. Labor and Employment O62

California Labor & Workforce Devel-
opment Agency (LWDA) is assigned re-
sponsibility under California law for bring-
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ing actions to enforce the state’s labor
laws.

2. Labor and Employment O2193
If California Labor & Workforce De-

velopment Agency (LWDA) declines to in-
tervene in a proceeding against the em-
ployer to enforce California’s labor laws,
under California’s Private Attorney Gener-
al Act (PAGA), the aggrieved employee
pursues the PAGA action in his own name,
exercises complete control over the law-
suit, and is not restrained by any provision
of the PAGA statute from settling or dis-
posing of the claim as he sees fit.  Cal.
Lab. Code § 2699(a).

3. Labor and Employment O2193
An employee plaintiff bringing a

claim, under California’s Private Attorney
General Act (PAGA), does so as the proxy
or agent of the California’s labor law en-
forcement agencies and with the under-
standing that labor law enforcement agen-
cies are to retain primacy over private
enforcement efforts.  Cal. Lab. Code
§ 2699(a).

4. Labor and Employment O2193
A representative action, under Cali-

fornia’s Private Attorney General Act
(PAGA), is a type of qui tam action; gener-
ally, a qui tam action for citizen enforce-
ment has three elements: (1) that the stat-
ute exacts a penalty, (2) that part of the
penalty is paid to the informer, and (3)
that, in some way, the informer is author-
ized to bring suit to recover the penalty.
Cal. Lab. Code § 2699(a).

5. Bankruptcy O2393
The automatic stay of proceedings

against the debtor is self-executing and
effective upon filing a bankruptcy petition.
11 U.S.C.A. § 362(a)(1).

6. Bankruptcy O2391
The sweep of the automatic bankrupt-

cy stay is broad and serves as one of the

most important protections in bankruptcy
law.  11 U.S.C.A. § 362(a)(1).

7. Bankruptcy O2391
The automatic bankruptcy stay pro-

vides debtors with protection against ‘‘hun-
gry’’ creditors and assures creditors that
the debtor’s other creditors are not racing
to various courthouses to pursue indepen-
dent remedies to drain the debtor’s assets.

8. Bankruptcy O2391
The automatic bankruptcy stay pro-

vides the debtor with some ‘‘breathing
space,’’ so that the debtor can focus on
reorganization rather than the defense of
pending litigation.  11 U.S.C.A.
§ 362(a)(1).

9. Bankruptcy O2402(2.1)
Employee’s private enforcement ac-

tion of California’s labor laws, under Cali-
fornia’s Private Attorney General Act
(PAGA), against employer that subse-
quently filed for reorganization under
Chapter 11 of Bankruptcy Code, including
employee’s appeal of district court’s grant
of employer’s motion to compel arbitration
of PAGA claim, was not action ‘‘by a gov-
ernmental unit’’ to enforce unit’s police and
regulatory power, within meaning of gov-
ernmental unit exception to automatic
bankruptcy stay, since government’s cre-
ation of private right of action to enforce
laws aimed to protect health and safety of
public was not sufficient government in-
volvement to invoke exception to stay, and
governmental unit on whose behalf em-
ployee’s PAGA action was filed had not
joined in filing or intervened in action.  11
U.S.C.A. §§ 101(27), 362(b)(4); Cal. Lab.
Code § 2699(a).

See publication Words and Phrases
for other judicial constructions and
definitions.

10. Bankruptcy O2402(1)
Actions by courts to impose sanctions

in order to enforce their own rules or
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police the members of their bar may fall
within the governmental regulatory excep-
tion to the automatic bankruptcy stay.  11
U.S.C.A. § 362(b)(4).

11. Bankruptcy O2402(1)
In the context of judicially imposed

sanctions to enforce courts’ own rules or
police members of their bar, which may
fall within the governmental unit exception
to the automatic bankruptcy stay, the gov-
ernmental unit whose interests are being
enforced, that is, the court, itself conducts
additional proceedings to advance its own
interests and uses its own resources to do
so; ultimately, the sanction is meted out by
a governmental unit, the court, even if the
sanction is initially sought by a private
individual or organization, in other words,
a nongovernmental litigant.  11 U.S.C.A.
§ 362(b)(4).

12. Bankruptcy O2402(1)
In the context of judicially imposed

sanctions to enforce courts’ own rules or
police members of their bar, which may
fall within the governmental unit exception
to the automatic bankruptcy stay, although
a litigant may initially request the imposi-
tion of sanctions, ultimately the sanctions
proceedings are conducted by a govern-
mental unit, the court, to advance its own
interest in enforcing its authority.  11
U.S.C.A. § 362(b)(4).

Motion to Recognize Automatic Stay of
Appeal from the United States District
Court for the Eastern District of Califor-
nia, Morrison C. England, Jr., District
Judge, Presiding, D.C. No. 1:15-cv-00805-
MCE-JLT

Arnold P. Peter, Peter Law Group,
Manhattan Beach, California, for Plaintiff-
Appellant.

Tamara I. Devitt and Matthew E. Cos-
tello, Mary-Christine Sungaila, Haynes
and Boone LLP, Costa Mesa, California;
Christina Crozier, Haynes and Boone

LLP, Houston, Texas, for Defendant-Ap-
pellee.

Before: WILLIAM C. CANBY,
RICHARD R. CLIFTON, and
MICHELLE T. FRIEDLAND, Circuit
Judges.

OPINION
CLIFTON, Circuit Judge:
Movant-Appellee Nabors Drilling USA,

L.P. has filed for reorganization under
Chapter 11 of the Bankruptcy Code. That
filing triggered the automatic stay under
11 U.S.C. § 362(a)(1), which generally ap-
plies to protect a debtor after it has filed
for bankruptcy protection. The question
presented by the current motion is wheth-
er that stay applies to a lawsuit filed by a
plaintiff, Appellant Jeremy Porter, who
has asserted a claim under California’s
Private Attorney General Act of 2004
(‘‘PAGA’’), Cal. Labor Code §§ 2698 et seq.
Porter contends that the exception estab-
lished in 11 U.S.C. § 362(b)(4), sometimes
described as the governmental regulatory
or governmental unit exception, applies to
exempt his PAGA claim from the automat-
ic stay. We conclude that the exception
does not apply to a claim brought by a
private party under PAGA, and we there-
fore grant Nabors’s motion to recognize
the automatic stay in this case.

I. Background
Porter alleges that he was formerly an

employee of Nabors. He notified the Cali-
fornia Labor & Workforce Development
Agency (‘‘LWDA’’) that he believed that
Nabors had violated various provisions of
the California Labor Code. LWDA did not
respond to Porter or take further action
regarding his allegations. Under PAGA,
after LWDA had been notified of possible
labor code violations and declined to take
action within a certain period of time,
Porter was authorized to file a civil action
seeking to recover penalties for the alleged
code violations. See Cal. Lab. Code
§§ 2698 et seq. He did so by filing a com-
plaint against Nabors in state court. Port-
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er’s complaint contained eight causes of
action, including one PAGA claim.

After removing the action to federal
court, Nabors moved to compel arbitration
on all of Porter’s claims pursuant to an
arbitration agreement. Porter agreed to
arbitrate all of his claims except for the
PAGA claim. Over Porter’s objection, the
district court granted Nabors’s motion to
compel arbitration of the PAGA claim and
dismissed the complaint. Porter filed the
current appeal. LWDA has never moved to
intervene in the action.

After the appeal was filed, Nabors filed
in this court a ‘‘Notice of Suggestion of
Bankruptcy.’’ The notice stated that Na-
bors and its parent companies filed volun-
tary petitions seeking bankruptcy protec-
tion under Chapter 11 in the United States
Bankruptcy Court for the Southern Dis-
trict of Texas, Houston Division. The no-
tice stated that pursuant to 11 U.S.C.
§§ 362(a)(1)–(3), the filing of the bankrupt-
cy petition automatically stayed all pro-
ceedings with respect to Nabors. Porter
then filed with this court a motion for
summary disposition arguing that the au-
tomatic bankruptcy stay does not apply to
these proceedings.

As discussed below, there are a small
number of exceptions to the automatic
bankruptcy stay. Among those exceptions
is a provision for proceedings brought ‘‘by
a governmental unit TTT to enforce such
governmental unit’s TTT police and regula-
tory power.’’ 11 U.S.C. § 362(b)(4). Porter
argued that his PAGA claim is brought ‘‘by
a governmental unit’’ to enforce ‘‘police
and regulatory power,’’ and thus the bank-
ruptcy stay does not apply. A motions
panel of this court referred Porter’s mo-
tion for summary disposition to the panel
that will be assigned to decide the merits
of the appeal and ordered briefing to pro-
ceed.

Two months later, Nabors filed the cur-
rent motion, entitled ‘‘Emergency Motion
Under Circuit Rule 27-3 to Recognize Au-
tomatic Stay.’’ Nabors argues that requir-
ing it to brief this appeal would violate the
automatic bankruptcy stay. Porter has
filed an opposition to that motion, and
Nabors filed a reply.

II. California’s Private Attorney Gen-
eral Act

[1] LWDA is assigned responsibility
under California law for bringing actions
to enforce the state’s labor laws. See, e.g.,
Caliber Bodyworks, Inc. v. Superior Court,
134 Cal.App.4th 365, 36 Cal.Rptr.3d 31, 33
& 33 n.1 (2005). In response to a concern
that labor law enforcement agencies like
LWDA ‘‘were unlikely to keep pace with
the future growth of the labor market,’’
the California legislature passed PAGA.
Arias v. Superior Court, 46 Cal.4th 969, 95
Cal.Rptr.3d 588, 209 P.3d 923, 929 (2009).
Under PAGA, ‘‘civil penalt[ies] to be as-
sessed and collected by the Labor and
Workforce Development Agency TTT for a
violation of th[e Labor] code, may, as an
alternative, be recovered through a civil
action brought by an aggrieved employee.’’
Cal. Lab. Code § 2699(a). To be eligible to
file a claim under PAGA, an aggrieved
employee must first submit his allegations
of labor code violations to LWDA as well
as to the employer. Id. § 2699.3(a)(1)(A). If
LWDA does not respond or take action on
the allegations within a certain period, the
aggrieved employee is permitted to ‘‘com-
mence a civil action pursuant to Section
2699.’’ Id. § 2699.3(a)(2)(A).

[2, 3] If LWDA declines to intervene in
a PAGA proceeding, the plaintiff ‘‘pursues
the PAGA action in his own name, exercis-
es complete control over the lawsuit, and is
not restrained by any provision of the
PAGA statute from settling or disposing of
the claim as he sees fit.’’ 1 Nanavati v.

1. LWDA has since expanded its oversight of PAGA litigation. For cases filed after July 1,
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Adecco USA, Inc., 99 F.Supp.3d 1072, 1083
(N.D. Cal. 2015). As the California Su-
preme Court has explained, ‘‘[a]n employee
plaintiff [bringing a PAGA claim] does so
as the proxy or agent of the state’s labor
law enforcement agencies’’ and ‘‘with the
understanding that labor law enforcement
agencies [are] to retain primacy over pri-
vate enforcement efforts.’’ Arias, 95 Cal.
Rptr.3d 588, 209 P.3d at 933, 929–30. If
successful, twenty-five percent of the civil
penalties are distributed to the aggrieved
employees, and the remaining seventy-five
percent of the penalties go to LWDA. Cal.
Lab. Code § 2699(i). The PAGA plaintiff is
also entitled to reasonable attorney’s fees
and costs. Id. § 2699(g)(1).

[4] When looking at PAGA claims in
the context of arbitration agreements, both
the California Supreme Court and this
court have concluded that ‘‘[a] PAGA rep-
resentative action is TTT a type of qui tam
action.’’ Iskanian v. CLS Transp. Los An-
geles, LLC, 59 Cal.4th 348, 173 Cal.Rptr.3d
289, 327 P.3d 129, 148 (2014); see Sakkab v.
Luxottica Retail N. Am., Inc., 803 F.3d
425, 429 (9th Cir. 2015). A qui tam action
for citizen enforcement traditionally has
three elements: ‘‘(1) that the statute exacts
a penalty; (2) that part of the penalty be
paid to the informer; and (3) that, in some
way, the informer be authorized to bring
suit to recover the penalty.’’ Iskanian, 173
Cal.Rptr.3d 289, 327 P.3d at 148 (quoting
Sanders v. Pac. Gas & Elec. Co., 53 Cal.
App.3d 661, 126 Cal.Rptr. 415, 421 (1975)).

III. The Automatic Bankruptcy Stay

[5] Under federal bankruptcy law, ‘‘a
petition [for bankruptcy] TTT operates as a
stay [of] the commencement or continua-
tion TTT of a judicial, administrative, or
other action or proceeding against the
debtor that was TTT commenced before the

commencement of the case under this ti-
tle.’’ 11 U.S.C. § 362(a)(1). The stay is self-
executing and effective upon filing a bank-
ruptcy petition. Griffin v. Wardrobe (In re
Wardrobe), 559 F.3d 932, 934 (9th Cir.
2009).

[6–8] The sweep of the automatic stay
is broad and ‘‘serves as one of the most
important protections in bankruptcy law.’’
Eskanos & Adler, P.C. v. Leetien, 309 F.3d
1210, 1214 (9th Cir. 2002) (citing Hillis
Motors, Inc. v. Hawaii Auto Dealers’
Ass’n, 997 F.2d 581, 585 (9th Cir. 1993)).
The stay ‘‘provides debtors with protection
against hungry creditors’’ and ‘‘assures
creditors that the debtor’s other creditors
are not racing to various courthouses to
pursue independent remedies to drain the
debtor’s assets.’’ Dean v. Trans World
Airlines, Inc., 72 F.3d 754, 755–56 (9th
Cir. 1995). It also provides the debtor with
some ‘‘breathing space’’ so that the debtor
can focus on reorganization rather than
the defense of pending litigation. Hillis
Motors, 997 F.2d at 585.

The bankruptcy statute provides certain
exceptions to the automatic stay. One of
the exceptions is for actions ‘‘by a govern-
mental unit TTT to enforce such govern-
mental unit’s TTT police and regulatory
power.’’ 11 U.S.C. § 362(b)(4). The bank-
ruptcy code defines ‘‘governmental unit’’
as:

United States; State; Commonwealth;
District; Territory; municipality; foreign
state; department, agency, or instrumen-
tality of the United States (but not a
United States trustee while serving as a
trustee in a case under this title), a
State, a Commonwealth, a District, a
Territory, a municipality, or a foreign

2016, aggrieved employees must submit to
LWDA copies of their filed complaints, pro-
posed settlement agreements, and court or-

ders denying an award of civil penalties. Cal.
Lab. Code § 2699(l )(1)–(3).
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state; or other foreign or domestic gov-
ernment.

11 U.S.C. § 101(27).

[9] Porter concedes that he is not a
governmental unit. He argues instead that
a private party can invoke the governmen-
tal unit exception when it acts as an agent
of the government, as long as the private
party seeks to protect the public health
and safety. In doing so, however, Porter
effectively asks us to read the phrase ‘‘by a
governmental unit’’ out of the governmen-
tal unit exception. We decline to do so. We
are not persuaded that the government’s
creation of a private right of action to
enforce laws aimed to protect the health
and safety of the public is sufficient gov-
ernmental involvement to invoke the ex-
ception to the bankruptcy stay.

As noted above, a PAGA action has been
identified as a kind of qui tam action, an
action in which a private citizen is author-
ized to sue on behalf of the government.
Courts have consistently held that the au-
tomatic stay applies to those cases, at least
when the government has not intervened,
because they do not fall within the govern-
mental unit exception. See, e.g., In re Edi-
son Mission Energy, 502 B.R. 830 (Bankr.
N.D. Ill. 2013); United States ex rel. Kol-
beck v. Point Blank Sols., Inc., 444 B.R.
336 (E.D. Va. 2011); United States ex rel.
Goldstein v. P & M Draperies, Inc., 303
B.R. 601 (D. Md. 2004); In re Chateaugay
Corp., 118 B.R. 19 (Bankr. S.D.N.Y. 1990);
United States (EPA) v. Envtl. Waste Con-
trol, Inc., 131 B.R. 410 (N.D. Ind. 1991); In
re Revere Copper & Brass, Inc., 29 B.R.
584 (Bankr. S.D.N.Y. 1983). This is be-
cause, unlike in traditional government en-
forcement actions, the qui tam relators in
these cases were proceeding without the
involvement of the governmental unit on
whose behalf the action is purportedly
brought. See, e.g., Edison Mission Energy,
502 B.R. at 836 (declining to apply govern-
mental unit exception in part because ‘‘the

record indicates that [no state agency] has
requested or directed the [claimant] to act
in its stead’’); Kolbeck, 444 B.R. at 340
(declining to apply governmental unit ex-
ception in part because ‘‘the government
decline[d] to intervene in [the] qui tam
[False Claims Act] action’’ and ‘‘the pro-
ceedings [were] thereafter conducted sole-
ly by the qui tam relator’’).

We reach the same conclusion in this
case. Porter’s claim against Nabors was
filed by Porter, and it remains under his
control. Despite having received notice of
Porter’s allegations pursuant to PAGA’s
notice provisions, the state of California,
through LWDA, did not request, direct, or
join in the filing. Nor has the state at-
tempted to intervene in the action since its
filing. Under these circumstances, the ac-
tion cannot properly be understood to be
an action ‘‘by a governmental unit TTT to
enforce such governmental unit’s TTT po-
lice and regulatory power.’’ 11 U.S.C.
§ 362(b)(4).

[10] Porter argues that his PAGA
claim is analogous to a claim for sanctions
brought by a litigant requesting that the
court discipline a party for violating court
rules. It is true that actions by courts to
impose sanctions in order to enforce their
own rules or police the members of their
bar may fall within the governmental regu-
latory exception for purposes of the bank-
ruptcy stay. See, e.g., Dingley v. Yellow
Logistics, LLC (In re Dingley), 852 F.3d
1143, No. 14-60055, 2017 WL 1208454, at
*1 (9th Cir. 2017) (holding that, in certain
situations, state court ‘‘civil contempt pro-
ceedings are exempted from the automatic
stay under the Bankruptcy Code’s govern-
ment regulatory exemption’’); Berg v. Good
Samaritan Hosp. (In re Berg), 230 F.3d
1165, 1166 (9th Cir. 2000) (holding that
federal appellate court’s ‘‘award of sanc-
tions falls under the ‘government regulato-
ry power’ exemption of § 364(b)(4)’’);
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Wade v. State Bar of Ariz. (In re Wade),
948 F.2d 1122, 1124 (9th Cir. 1991) (per
curiam) (holding that a state bar associa-
tion ‘‘exercises this delegated authority un-
der the ‘direction and control’ of the Ari-
zona Supreme Court’’ (citation omitted)).

[11, 12] Relying on this line of cases,
Porter contends that because he also acts
as an agent of a governmental unit in
bringing his PAGA claim and because the
PAGA claim will ultimately be adjudicated,
like a sanctions award, by a court, the
governmental unit exception should apply
to him. We are not persuaded. In the
context of judicially imposed sanctions, the
governmental unit whose interests are be-
ing enforced—that is, the court—itself
conducts additional proceedings to advance
its own interests and uses its own re-
sources to do so. Ultimately, the ‘‘sanction
is meted out by a governmental unit, the
court,’’ even if the sanction is initially
‘‘sought by a private individual or organi-
zation—a nongovernmental litigant.’’ Al-
pern v. Lieb, 11 F.3d 689, 690 (7th Cir.
1993). Porter does not contend that his
action is taken on behalf of the court,
however. He claims to be acting as a pri-
vate attorney general in place of LWDA.
The subsequent involvement of the court
does not bring his PAGA action within the
language of the exception: ‘‘by a govern-
mental unit TTT to enforce such govern-
mental unit’s TTT police and regulatory
power.’’ 11 U.S.C. § 362(b)(4). That a court
might ultimately decide the fate of Porter’s
PAGA action does not mean that the court
decision is an action to enforce its own
power. Although a litigant may initially
request the imposition of sanctions, ulti-
mately the sanctions proceedings are con-
ducted by a governmental unit, the court,
to advance its own interest in enforcing its
authority. See Alpern, 11 F.3d at 690.

IV. Conclusion

We conclude that the governmental unit
exception to the automatic bankruptcy stay
does not apply to Porter’s PAGA action.
As a result, the automatic bankruptcy stay
does apply to that action, including the
appeal that is currently pending before
this court. Accordingly, we suspend fur-
ther activity in this appeal and direct the
parties to notify this court promptly of
relevant developments in the bankruptcy
proceeding.

The motion to stay appellate proceed-
ings is GRANTED.

,
  

Sarah WEEDEN, Petitioner–Appellant

v.

Deborah K. JOHNSON, Respondent–
Appellee

No. 14-17366

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted October 18,
2016 San Francisco, California

Filed April 21, 2017

Background:  Following affirmance in
state court of her conviction for attempted
robbery and first-degree felony murder,
2013 WL 1987240, petitioner filed federal
petition for writ of habeas corpus. The
United States District Court for the East-
ern District of California, No. 2:13-cv-
02667-JKS, James K. Singleton, J., 2014
WL 6808778, denied petition. Petitioner
appealed.

Holdings:  The Court of Appeals, Andrew
D. Hurwitz, Circuit Judge, held that:
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Diane C. WEIL, Chapter 7 Trustee,
Plaintiff-Appellant,

v.

Edward E. ELLIOTT, Defendant-
Appellee.

No. 16-55359

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted May 9,
2017 Pasadena, California

Filed June 14, 2017

Background:  Chapter 7 debtor appealed
from order of the United States Bankrupt-
cy Court for the Central District of Cali-
fornia, Victoria S. Kaufman, J., revoking
debtor’s discharge and ordering that debt-
or turn over a house to trustee. The Unit-
ed States Bankruptcy Appellate Panel of
the Ninth Circuit, Jim D. Pappas, J., 529
B.R. 747, vacated and remanded with in-
structions to dismiss revocation-of-dis-
charge claim as not having been timely
filed. On remand, the Bankruptcy Court
dismissed, and trustee was allowed to ap-
peal directly to the Court of Appeals.

Holdings:  The Court of Appeals, Watford,
Circuit Judge, held that:

(1) one-year time limit on proceeding to
revoke debtor’s discharge as having
been obtained by fraud is not a juris-
dictional constraint. but an ordinary,
run-of-the-mill statute of limitations;

(2) debtor forfeited limitations defense to
cause of action by trustee to revoke his
discharge as having been obtained by
fraud by failing to object to timeliness
of trustee’s complaint in bankruptcy
court;

(3) debtor’s fraudulent concealment of his
ownership interest in home and mis-
representations about where he lived
were sufficient to warrant revocation of

his discharge as having been obtained
by fraud.

Reversed and remanded.

Christen, Circuit Judge, filed concurring
opinion.

1. Bankruptcy O3322

One-year time limit on proceeding to
revoke debtor’s discharge as having been
obtained by fraud is not a jurisdictional
constraint. but an ordinary, run-of-the-mill
statute of limitations, specifying the time
within which a particular type of action
must be filed.  11 U.S.C.A. § 727(d)(1),
(e)(1).

2. Limitation of Actions O1

Congress must do something special,
beyond setting an exception-free deadline,
to tag a statute of limitations as jurisdic-
tional.

3. Limitation of Actions O1

Congress’s separation of a filing dead-
line from a jurisdictional grant indicates
that the time bar is not jurisdictional.

4. Limitation of Actions O182(5)

Non-jurisdictional time bar is an affir-
mative defense that may be forfeited if not
timely raised.

5. Bankruptcy O3322

Chapter 7 debtor forfeited limitations
defense to cause of action by trustee to
revoke his discharge as having been ob-
tained by fraud by failing to object to
timeliness of trustee’s complaint in bank-
ruptcy court.  11 U.S.C.A. § 727(d)(1),
(e)(1).

6. Bankruptcy O3321

Chapter 7 debtor’s fraudulent conceal-
ment of his ownership interest in home
and misrepresentations about where he
lived were sufficient to warrant revocation
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of his discharge as having been obtained
by fraud.  11 U.S.C.A. § 727(d)(1).

Appeal from the United States Bank-
ruptcy Court for the Central District of
California, Victoria S. Kaufman, Bankrupt-
cy Judge, Presiding, D.C. No. 1:11-bk-
23855-VK

John Nowlan Tedford IV (argued) and
Aaron E. de Leest, Danning Gill Diamond
& Kollitz LLP, Los Angeles, California, for
Plaintiff-Appellant.

Andrew Edward Smyth (argued), SW
Smyth LLP, Los Angeles, California, for
Defendant-Appellee.

Before: J. CLIFFORD WALLACE,
MORGAN CHRISTEN, and PAUL J.
WATFORD, Circuit Judges.

Concurrence by Judge Christen

OPINION

WATFORD, Circuit Judge:

The debtor in this case, Edward Elliott,
filed a Chapter 7 bankruptcy petition that
fraudulently omitted a key asset: his own
home. No one discovered the fraud while
his bankruptcy case remained pending,
and he eventually received a discharge of
his debts under 11 U.S.C. § 727(a).
Months later, the Chapter 7 trustee
learned of the fraud. She filed an adver-
sary proceeding against Elliott in which
she requested, among other relief, a revo-
cation of his discharge under 11 U.S.C.
§ 727(d). As relevant here, § 727(d) pro-
vides that, upon the trustee’s request, ‘‘the
court shall revoke a discharge granted un-
der subsection (a) of this section if TTT

such discharge was obtained through the
fraud of the debtor, and the requesting
party did not know of such fraud until
after the granting of such discharge.’’ 11
U.S.C. § 727(d)(1).

Section 727(e)(1) sets the filing deadline
for seeking relief under § 727(d)(1). It pro-
vides that ‘‘[t]he trustee, a creditor, or the
United States trustee may request a revo-
cation of a discharge TTT under subsection
(d)(1) of this section within one year after
such discharge is granted.’’ 11 U.S.C.
§ 727(e)(1). The trustee does not dispute
that she filed her request for revocation of
Elliott’s discharge more than one year
(roughly 15 months) after the discharge
was granted. However, in opposing the
trustee’s request for relief, Elliott never
raised the untimeliness of the request as a
defense.

The bankruptcy court granted summary
judgment to the trustee. The court found
that Elliott had knowingly and fraudulent-
ly failed to disclose his ownership interest
in the home, and had knowingly and fraud-
ulently misrepresented where he lived.
The court further found that the trustee
did not learn of Elliott’s fraud until after
the discharge had been granted. The court
entered judgment revoking Elliott’s dis-
charge pursuant to § 727(d)(1).

Elliott appealed to the Ninth Circuit
Bankruptcy Appellate Panel (BAP). The
BAP vacated the bankruptcy court’s judg-
ment on the ground that the trustee had
not filed her request for revocation of dis-
charge within the time limit imposed by 11
U.S.C. § 727(e)(1). Elliott v. Weil (In re
Elliott), 529 B.R. 747, 755 (9th Cir. BAP
2015). Although Elliott had not asserted
untimeliness as a defense, the BAP held
that it was obliged to address that issue
sua sponte because the time limit imposed
by § 727(e)(1) is jurisdictional. Id. at 751.
The trustee’s failure to file her request
within one year of Elliott’s discharge, the
BAP concluded, meant that the bankrupt-
cy court ‘‘lacked subject matter jurisdic-
tion’’ to revoke the discharge under
§ 727(d)(1). Id. at 753.
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The BAP remanded the case to the
bankruptcy court with instructions to dis-
miss the trustee’s request for relief under
§ 727(d) and to conduct further proceed-
ings on a separate claim not relevant here.
Id. at 755. On remand, the bankruptcy
court entered a new judgment dismissing
the trustee’s request for relief under
§ 727(d) for lack of jurisdiction. The trus-
tee filed an appeal from that judgment to
the BAP, and shortly thereafter requested
permission to take a direct appeal to this
court. The BAP granted the trustee’s re-
quest, and we authorized a direct appeal
under 28 U.S.C. § 158(d)(2)(A).

[1, 2] The BAP’s decision that the
bankruptcy court lacked subject matter ju-
risdiction to grant relief under 11 U.S.C.
§ 727(d)(1) was wrong as a matter of law.
The time limit imposed by § 727(e)(1) is
not a ‘‘jurisdictional’’ constraint. It is an
ordinary, run-of-the-mill statute of limita-
tions, specifying the time within which a
particular type of action must be filed. The
Supreme Court has repeatedly held that
filing deadlines of this sort are ‘‘quintes-
sential claim-processing rules,’’ and that
unless Congress clearly states otherwise,
such rules will be regarded as non-jurisdic-
tional. United States v. Kwai Fun Wong,
––– U.S. ––––, 135 S.Ct. 1625, 1632, 191
L.Ed.2d 533 (2015) (quoting Henderson v.
Shinseki, 562 U.S. 428, 435, 131 S.Ct. 1197,
179 L.Ed.2d 159 (2011)). As the Court
recently put it, ‘‘Congress must do some-
thing special, beyond setting an exception-
free deadline, to tag a statute of limitations
as jurisdictional.’’ Id.

Congress did not clearly state that the
filing deadline imposed by § 727(e)(1)
should be regarded as jurisdictional. Noth-
ing in the text of the provision ‘‘speak[s] in
jurisdictional terms.’’ Arbaugh v. Y & H
Corp., 546 U.S. 500, 515, 126 S.Ct. 1235,
163 L.Ed.2d 1097 (2006) (quoting Zipes v.
Trans World Airlines, Inc., 455 U.S. 385,

394, 102 S.Ct. 1127, 71 L.Ed.2d 234 (1982)).
The provision does not, for example, pur-
port to delineate the classes of cases bank-
ruptcy courts are competent to adjudicate,
as would be true of a statute that actually
dealt with subject matter jurisdiction. See
Scarborough v. Principi, 541 U.S. 401,
413–14, 124 S.Ct. 1856, 158 L.Ed.2d 674
(2004); Kontrick v. Ryan, 540 U.S. 443,
455, 124 S.Ct. 906, 157 L.Ed.2d 867 (2004).
Instead, the provision merely states that
the trustee ‘‘may request a revocation of a
discharge’’ within the prescribed time lim-
it. 11 U.S.C. § 727(e)(1). That language
creates a plain-vanilla statute of limita-
tions, with none of the trappings necessary
to rank it as jurisdictional.

[3] Statutory context confirms the non-
jurisdictional nature of § 727(e)(1)’s time
limit. As the Court has observed, ‘‘Con-
gress’s separation of a filing deadline from
a jurisdictional grant indicates that the
time bar is not jurisdictional.’’ Kwai Fun
Wong, 135 S.Ct. at 1633. That is the situa-
tion here. Congress granted bankruptcy
courts jurisdiction to adjudicate requests
for revocation of discharge in Title 28, in
provisions entirely separate from the filing
deadline found in Title 11. See 28 U.S.C.
§§ 157, 1334(b). This jurisdictional grant is
not conditioned on compliance with the
time limit specified in § 727(e)(1), and in-
deed the two sets of provisions are not
linked together in any way. As was true in
Kwai Fun Wong, treating the time limit at
issue here as jurisdictional would ‘‘disre-
gard the structural divide built into the
statute.’’ 135 S.Ct. at 1633.

The BAP concluded that § 727(e)(1)’s
time limit must be regarded as jurisdic-
tional because it is contained in a statute,
rather than a court rule. 529 B.R. at 752–
53. The BAP based that conclusion on its
reading of Kontrick v. Ryan, 540 U.S. 443,
124 S.Ct. 906, 157 L.Ed.2d 867 (2004),
which held that the time limit specified in
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Federal Rule of Bankruptcy Procedure
4004 is non-jurisdictional. Id. at 447, 124
S.Ct. 906. But nothing in Kontrick says
that if a time limit is set by statute it must
be regarded as jurisdictional. If there were
any doubt on that score, it has been erased
by a series of subsequent decisions holding
that a variety of statutory filing deadlines
are non-jurisdictional. See, e.g., Kwai Fun
Wong, 135 S.Ct. at 1632–33; Sebelius v.
Auburn Regional Medical Center, 568
U.S. 145, 133 S.Ct. 817, 821, 184 L.Ed.2d
627 (2013); Henderson, 562 U.S. at 441,
131 S.Ct. 1197; Holland v. Florida, 560
U.S. 631, 645, 130 S.Ct. 2549, 177 L.Ed.2d
130 (2010). Indeed, post-Kontrick, even
statutory filing deadlines found in the
Bankruptcy Code itself, like § 727(e)(1),
have been held to be non-jurisdictional.
See, e.g., United Student Aid Funds, Inc.
v. Espinosa, 559 U.S. 260, 270 n.9, 130
S.Ct. 1367, 176 L.Ed.2d 158 (2010); In re
Raynor, 617 F.3d 1065, 1070 (8th Cir.
2010).

[4, 5] In sum, the one-year filing dead-
line imposed by 11 U.S.C. § 727(e)(1) is a
non-jurisdictional claim-processing rule.
Whether that filing deadline is subject to
equitable tolling is not at issue here. A
non-jurisdictional time bar is an affirma-
tive defense that may be forfeited if not
timely raised, and Elliott forfeited the de-
fense by failing to raise it in the bankrupt-
cy court. See Kontrick, 540 U.S. at 458–60,
124 S.Ct. 906.

[6] On the merits, the bankruptcy
court’s determination that Elliott fraudu-
lently concealed his ownership interest in
the home is plainly correct; Elliott did not
even attempt to challenge that determina-
tion before us. We therefore reverse the
bankruptcy court’s judgment dismissing
the trustee’s request for relief under
§ 727(d)(1), and we remand the case to the
bankruptcy court with instructions to rein-

state the portion of its April 7, 2014, judg-
ment revoking Elliott’s discharge.

REVERSED and REMANDED.

CHRISTEN, Circuit Judge, concurring:

I concur in the majority’s judgment and
reasoning; 11 U.S.C. § 727(e)(1) is a waiva-
ble and non-jurisdictional time bar. I write
separately to further explain why I con-
clude that § 727(e)(1) is a statute of limita-
tions, rather than a statute of repose.

There are ‘‘sometimes arcane distinc-
tions’’ between statutes of limitations and
statutes of repose, but the case law in this
area is confusing because these limitation
periods share many of the same attributes.
See Underwood Cotton Co. v. Hyundai
Merch. Marine (Am.), Inc., 288 F.3d 405,
409 (9th Cir. 2002). Both set time limits for
bringing suits after a specific period. See
Black’s Law Dictionary (10th ed. 2014) (de-
fining ‘‘statute of limitations’’ as ‘‘a statute
establishing a time limit for suing in a civil
case, based on the date when the claim
accrued,’’ and defining ‘‘statute of repose’’
as ‘‘[a] statute barring any suit that is
brought after a specified time since the
defendant acted’’). Statutes of limitations
and statutes of repose also serve some of
the same purposes. Compare CTS Corp. v.
Waldburger, ––– U.S. ––––, 134 S.Ct. 2175,
2183, 189 L.Ed.2d 62 (2014) (‘‘Statutes of
repose effect a legislative judgment that a
defendant should ‘be free from liability
after the legislatively determined period of
time.’ ’’ (citation omitted)) with In re Neff,
824 F.3d 1181, 1185 (9th Cir. 2016), cert.
denied sub nom. DeNoce v. Neff, ––– U.S.
––––, 137 S.Ct. 831, 197 L.Ed.2d 73 (2017)
(‘‘Statutes of limitations serve the policies
of ‘repose, elimination of stale claims, and
certainty about a plaintiff’s opportunity for
recovery and a defendant’s potential liabili-
ties.’ ’’ (citation omitted)).

Critical for the resolution of this appeal
is that a ‘‘statute of limitations is an affir-
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mative defense TTT [that] may be waived.’’
See 51 Am. Jur. 2d Limitation of Actions
§ 345. ‘‘A statute of repose, like a jurisdic-
tional prerequisite, ‘extinguishes a cause of
action after a fixed period of time TTT

regardless of when the cause of action
accrued’ ’’ and may not be waived. See
Albillo-De Leon v. Gonzales, 410 F.3d
1090, 1097 n.5 (9th Cir. 2005) (alteration in
original) (quoting 51 Am. Jur. 2d Limita-
tion of Actions § 12).

I am persuaded that § 727(e)(1) is a
statute of limitations, and not a statute of
repose, for several reasons. First, rather
than purporting to restrict the authority of
the court, the text of § 727(e)(1) speaks to
what litigants must do to request a revoca-
tion of discharge and when they may file
such a request. See § 727(e)(1) (‘‘The trus-
tee, a creditor, or the United States trus-
tee may request a revocation of a dis-
charge TTT under subsection (d)(1) of this
section within one year after such dis-
charge is grantedTTTT’’). Section 727(e)(1)’s
permissive language appears to be a delib-
erate choice made by Congress when en-
acting the Bankruptcy Reform Act of 1978.
Previous versions of this provision sug-
gested limitations on the power of courts
and judges to revoke discharges, rather
than limitations on the ability of litigants
to request revocation. Compare Bankrupt-
cy Act of 1898, ch. 541, § 15, 30 Stat. 550
(1898) (‘‘The judge may, upon the applica-
tion of parties in interest who have not
been guilty of undue laches, filed at any
time within one year after a discharge
shall have been granted, revoke it TTT if it
TTT was obtained through the fraud of the
bankruptTTTT’’ (emphasis added)), and
Pub. L. 91-467, § 4, 84 Stat. 991 (1970)
(superseded 1978) (‘‘The court may revoke
a discharge upon the application of a credi-
tor, the trustee, the United States attor-
ney, or any other party in interest, who
has not been guilty of laches, filed at any
time within one year after a discharge has

been granted TTT’’ (emphasis added)) with
§ 727(e)(1) (‘‘The trustee, a creditor, or the
United States trustee may request TTT’’
(emphasis added)). This language strongly
indicates that Congress did not intend
§ 727(e)(1) to limit the court’s authority to
revoke discharges.

Second, § 727(e)(1) does not fit the typi-
cal profile of statutes of repose. Much of
the case law concerning statutes of repose
arises from products liability claims sub-
ject to limitation periods that only work
total claim forfeitures after very long peri-
ods of time. See, e.g., Blazevska v. Ray-
theon Aircraft Co., 522 F.3d 948, 951 (9th
Cir. 2008) (interpreting the General Avia-
tion Revitalization Act’s 18-year statute of
repose for civil actions ‘‘arising out of an
accident involving a general aviation air-
craft’’); Pardo v. Olson & Sons, Inc., 40
F.3d 1063, 1065–66 (9th Cir. 1994) (ad-
dressing Washington products liability
statute barring ‘‘a product liability claim
where the product has passed its ‘useful
safe life’ ’’ and presuming that time period
to be at least 12 years (quoting Wash. Rev.
Code § 7.72.060)); see also Underwood
Cotton Co., 288 F.3d at 408 (concluding a
one-year time bar had a ‘‘short fuse,’’ and
that the time limit for a statute of repose
would typically be longer); Black’s Law
Dictionary (10th ed. 2014) (noting a statute
of repose is triggered by action of the
defendant, ‘‘such as TTT designing or man-
ufacturing a product’’).

I am not persuaded that the Bankruptcy
Code’s underlying policy goals, favoring
finality and ‘‘fresh starts’’ for debtors, indi-
cate that § 727(e)(1) is a statute of repose.
See S. Rep. 95-989, at 98 (1978) (‘‘[Section
727] is the heart of the fresh start provi-
sions of the bankruptcy law.’’); H.R. Rep.
95-595, at 5967 (1978) (same); see also CTS
Corp., 134 S.Ct. at 2183 (‘‘Like a discharge
in bankruptcy, a statute of repose can be
said to provide a fresh start or freedom
from liability.’’). In § 727(d), Congress ex-
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pressly required that a discharge must be
revoked in certain circumstances, including
if the debtor’s ‘‘fresh start’’ was procured
by fraud. See § 727(d). Also, although
§ 727 provides a fresh start, it does not
secure absolute finality; 11 U.S.C. § 350
allows bankruptcy proceedings to be re-
opened, without any express time limita-
tion, upon a proper showing.

I agree with the majority that equitable
tolling is not at issue in this case, so we
need not decide whether the limitations
period in § 727(e)(1) is a ‘‘regular’’ statute
of limitations or a ‘‘mandatory’’ and non-
tollable limitations period. See Sebelius v.
Auburn Reg’l Med. Ctr., 568 U.S. 145, 133
S.Ct. 817, 826–28, 184 L.Ed.2d 627 (2013)
(concluding that equitable tolling does not
apply to a particular non-jurisdictional lim-
itations period); United States v. Brock-
amp, 519 U.S. 347, 117 S.Ct. 849, 136
L.Ed.2d 818 (1997) (same).

For these reasons and those stated in
the majority opinion, I conclude that
§ 727(e)(1) is a non-jurisdictional statute of
limitations subject to waiver, not a statute
of repose.

,
  

UNITED STATES of America,
Plaintiff-Appellee,

v.

Lucio Salvador HERNANDEZ,
Defendant-Appellant.

No. 14-50214

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted November
9, 2016 Pasadena, California

Filed June 15, 2017

Background:  Defendant was convicted in
the United States District Court for the

Central District of California, George H.
Wu, J., of transportation of firearms into
state of residence. Defendant appealed.

Holdings:  The Court of Appeals held that:

(1) broad jury instruction combined with
government’s introduction of other bad
act evidence raised substantial likeli-
hood that jury would impute willful-
ness to commit uncharged future
crimes to prove mens rea for charged
crime, and

(2) error was not harmless.

Reversed and remanded.

1. Criminal Law O1144.13(3), 1159.2(1)

The Court of Appeals reverses a con-
viction on grounds of insufficient evidence
if in the light most favorable to the prose-
cution, no rational trier of fact could have
found the essential elements of the crime.

2. Weapons O151

The prohibition on the transportation
of guns into a purchaser’s state of resi-
dence is not subject to the heightened
willfulness requirement used in some tax
and antistructuring laws.  18 U.S.C.A.
§ 922(a)(3).

3. Weapons O151

In prosecution for transportation of
guns into state of residence, the govern-
ment did not need to prove that defendant,
while en route to California from Arizona,
knew he was violating the particular feder-
al statute against transporting firearms
into one’s state of residence.  18 U.S.C.A.
§ 922(a)(3).

4. Weapons O151

In prosecution for transportation of
guns into state of residence, the govern-











Footnotes
1 Unless specified otherwise, all chapter, code and rule references are to the Bankruptcy Code, 11 U.S.C. §§ 101–1532,

and the Federal Rules of Bankruptcy Procedure, Rules 1001–9037.
2 Mora did not address this precise issue. The issue there was whether, under § 549(a), a transfer of an interest in a

cashier's check occurs at the time the check is mailed. 199 F.3d at 1025. Applying the rationale of Barnhill, the Ninth
Circuit Court of Appeals held that the act of “mailing” did not constitute “delivery” for purposes of effectuating a transfer
under § 549(a); delivery does not occur until the cashier's check is in the physical possession and control of the payee.
In re Mora, 199 at 1027.

3 For purposes here, § 549(a) provides that the trustee may avoid a transfer of property of the estate that occurs after the
commencement of the case and that is not authorized under the Code or by the court. § 549(a)(1), (a)(2)(B).

4 It is undisputed that Lewis was a creditor of the estate.

5 Although the Sixth Circuit in Oakwood Markets expressly stated that Barnhill was not controlling, it held that “adoption
of the date of honor rule in the context of 11 U.S.C. § 549(a) is appropriate because this rule encourages the prompt
submission of checks to the bank, and provides a date certain upon which parties to the transfer can rely and upon which
courts can base a ruling in the event of litigation.” 203 F.3d at 409.

6 Section 101(54)(D) defines “transfer” to include any mode, “of disposing of or parting with (i) property or (ii) an interest
in property.”

7 Lewis does not contest the bankruptcy court's ruling under § 502(d) that his $19,000 claim be disallowed until the judgment
is paid to Trustee. Therefore, we do not address this issue.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Bankruptcy Code, it must remand to the
bankruptcy court to determine whether
there are any other facts, such as improp-
er motives, manipulation, or misrepresen-
tations on Mr. Manzo’s part, that might
support a finding of bad faith, or alterna-
tively, whether Mr. Manzo’s Plan should
be confirmed. See Schaitz, 913 F.2d at 456.

CONCLUSION

For the foregoing reasons, the bank-
ruptcy court’s decision is reversed, and
this case is remanded to the bankruptcy
court for further proceedings consistent
with this Opinion.

SO ORDERED.

,
  

IN RE: Christopher Michael MARINO
and Valerie Margaret Marino,

Debtors.

Ocwen Loan Servicing, LLC,
Appellant/Cross–

Appellee,

v.

Christopher Michael Marino; Valerie
Margaret Marino, Appellees/Cross–

Appellants.

BAP No. NV–16–1229–FLTi
NV–16–1238–FLTi (Cross–Appeals)

Bk. No. 3:13–bk–50461–BTB

United States Bankruptcy Appellate Panel
of the Ninth Circuit.

Argued and submitted on December
1, 2017 at Reno, Nevada

Filed December 22, 2017

Background:  Chapter 7 debtors filed mo-
tions to reopen their case and to hold
creditor in contempt for its alleged viola-

tion of the discharge injunction in sending
them correspondence that contained de-
mands for payment on their mortgage
loan, even though the debt had been dis-
charged and they had surrendered and
vacated the property that had secured it.
The United States Bankruptcy Court for
the District of Nevada, Bruce T. Beesley,
J., reopened the case and, following trial,
awarded debtors damages, including
$119,000 in emotional distress damages,
which amounted to $1,000 for each improp-
er written or telephonic contact. After its
motion for reconsideration was denied,
creditor appealed. Debtors filed cross-ap-
peal with respect to the bankruptcy court’s
failure to award punitive damages.

Holdings:  The Bankruptcy Appellate
Panel (BAP), Robert J. Faris, J., held that:

(1) the bankruptcy court did not err in
finding that creditor knowingly and
willfully violated the discharge injunc-
tion through its written correspon-
dence with debtors;

(2) the bankruptcy court properly consid-
ered creditor’s telephone calls in its
award of damages;

(3) the $119,000 award for emotional dis-
tress damages was reasonable and sup-
ported by the evidence; and

(4) the bankruptcy court had authority to
award ‘‘relatively mild’’ noncompensa-
tory fines or punitive damages.

Affirmed in part, vacated and remanded in
part.

1. Bankruptcy O3782

Bankruptcy Appellate Panel (BAP)
reviews de novo questions of law, including
whether the bankruptcy court applied the
correct legal standard.

2. Bankruptcy O3782

‘‘De novo review’’ requires that the
Bankruptcy Appellate Panel (BAP) consid-
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er a matter anew, as if no decision had
been rendered previously.

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Bankruptcy O3787

Bankruptcy court’s finding of a willful
violation of the discharge injunction is a
factual finding reviewed for clear error.
11 U.S.C.A. § 524(a)(2).

4. Bankruptcy O3786

Bankruptcy court’s finding of fact is
‘‘clearly erroneous’’ if it is illogical, implau-
sible, or without support in the record.

See publication Words and Phrases
for other judicial constructions and
definitions.

5. Bankruptcy O3786

Bankruptcy court’s choice among mul-
tiple plausible views of the evidence cannot
be clear error.

6. Bankruptcy O3784

Bankruptcy Appellate Panel (BAP)
reviews for abuse of discretion the bank-
ruptcy court’s decision to impose sanctions
for contempt.  11 U.S.C.A. § 105(a).

7. Bankruptcy O3784

Bankruptcy Appellate Panel (BAP)
reviews the bankruptcy court’s denial of a
motion for reconsideration for abuse of
discretion.  Fed. R. Civ. P. 59(e); Fed. R.
Bankr. P. 9023.

8. Bankruptcy O3784

To determine whether the bankruptcy
court has abused its discretion, the Bank-
ruptcy Appellate Panel (BAP) conducts a
two-step inquiry: (1) the BAP reviews de
novo whether the bankruptcy court identi-
fied the correct legal rule to apply to the
relief requested, and (2) if it did, whether
the bankruptcy court’s application of the
legal standard was illogical, implausible, or

without support in inferences that may be
drawn from the facts in the record.

9. Bankruptcy O2126, 2466

Party who knowingly violates the dis-
charge injunction may be held in contempt
under the section of the Bankruptcy Code
authorizing the bankruptcy court to issue
any order that is necessary or appropriate
to carry out the provisions of the Code.
11 U.S.C.A. §§ 105(a), 524(a)(2).

10. Bankruptcy O2466

Ninth Circuit follows a two-part test
to determine whether the creditor-contem-
nor knowingly and willfully committed a
violation of the discharge injunction,
whereby the movant must prove that the
creditor: (1) knew the discharge injunction
was applicable, and (2) intended the ac-
tions which violated the injunction.  11
U.S.C.A. §§ 105(a), 524(a)(2).

11. Bankruptcy O2466

Under the first prong of its two-part
test to determine whether the contemnor
knowingly and willfully committed a viola-
tion of the discharge injunction, the Ninth
Circuit has crafted a strict standard for
the actual knowledge requirement, requir-
ing evidence showing the alleged contem-
nor was aware of the discharge injunction
and aware that it applied to his or her
claim.  11 U.S.C.A. §§ 105(a), 524(a)(2).

12. Bankruptcy O2466

Under the first prong of the Ninth
Circuit’s two-part test to determine wheth-
er the contemnor knowingly and willfully
committed a violation of the discharge in-
junction, whether a party is aware that the
discharge injunction is applicable to his or
her claim is a fact-based inquiry which
implicates the party’s subjective belief,
even an unreasonable one.  11 U.S.C.A.
§§ 105(a), 524(a)(2).
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13. Bankruptcy O2466

Under the second prong of the Ninth
Circuit’s two-part test to determine wheth-
er the contemnor knowingly and willfully
committed a violation of the discharge in-
junction, in determining whether the con-
temnor intended the action that violated
the injunction, the focus is on whether the
contemnor’s conduct violated the injunc-
tion and whether that conduct was inten-
tional; it does not require a specific intent
to violate the injunction.  11 U.S.C.A.
§§ 105(a), 524(a)(2).

14. Bankruptcy O2134

Standard for finding a party in civil
contempt is well settled: the moving party
has the burden of showing by clear and
convincing evidence that the contemnors
violated a specific and definite order of the
court, after which the burden shifts to the
contemnors to demonstrate why they were
unable to comply.

15. Bankruptcy O2466

Consistent with the Ninth Circuit’s
reluctance to hold an unwitting creditor in
contempt, each prong of the circuit’s two-
part test for a finding of contempt in the
context of a violation of the Bankruptcy
Code’s discharge injunction requires a dif-
ferent analysis, and distinct, clear, and
convincing evidence supporting that analy-
sis, before a finding of willfulness can be
made.  11 U.S.C.A. §§ 105(a), 524(a)(2).

16. Bankruptcy O2364

Bankruptcy discharge is automatic
and self-effectuating; creditors must obey
it, even if debtors do not assert it.  11
U.S.C.A. § 524(a)(2).

17. Bankruptcy O2364

Bankruptcy discharge prohibits not
just litigation, but also informal collection
activities, such as dunning notices and tele-
phone calls.  11 U.S.C.A. § 524(a)(2).

18. Bankruptcy O3413.1
Bankruptcy discharge has one impor-

tant limit, namely, it bars only efforts to
collect debts as a personal liability of the
debtor; this means that secured creditors
can foreclose their liens after the dis-
charge is entered.  11 U.S.C.A.
§ 524(a)(2).

19. Bankruptcy O3413.1
Lienholder may communicate with a

discharged debtor only to the extent nec-
essary to preserve or enforce its lien
rights, and may not attempt to induce the
debtor to pay the debt.  11 U.S.C.A.
§ 524(a)(2).

20. Bankruptcy O2364
Creditor may not use a contact to

‘‘coerce’’ or ‘‘harass’’ a discharged debtor.
11 U.S.C.A. § 524(a)(2).

21. Bankruptcy O2466
Bankruptcy court did not err in find-

ing that creditor knowingly and willfully
violated the discharge injunction through
its written correspondence with Chapter 7
debtors; creditor’s letters went far beyond
what was necessary to protect or enforce
its lien rights, but were meant to induce
debtors to make payments post-discharge,
as notices and statements gave impression
that debtors were still liable for mortgage
payments, taxes, and force-placed insur-
ance premiums, cumulative effect of all
letters demanding money created percep-
tion that debtors needed to pay even if
some notices may not have violated the
injunction, correspondence, as embellished
by creditor, was not authorized by state or
federal law, and disclaimer language found
in 15 of 22 letters did not protect creditor
from liability, as some disclaimers spoke of
bankruptcy as only a hypothetical possibili-
ty despite creditor’s knowledge of debtors’
filing, and remaining disclaimers were in-
ternally inconsistent and confusing.  11
U.S.C.A. §§ 105(a), 524(a)(2).
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22. Antitrust and Trade Regulation
O212

Fair Debt Collection Practices Act
(FDCPA) generally does not apply to
mortgage foreclosures.  Consumer Credit
Protection Act, § 802 et seq., 15 U.S.C.A.
§ 1692 et seq.

23. Bankruptcy O2467, 3770
In awarding damages to Chapter 7

debtors for creditor’s violation of the dis-
charge injunction, the bankruptcy court
properly considered creditor’s numerous
post-discharge telephone calls to debtors,
even though debtors’ motion for contempt
focused exclusively on creditor’s written
correspondence; the calls in question re-
peatedly demanded payment of the dis-
charged debt, creditor was on notice that
debtors sought sanctions for violation of
the discharge injunction and should rea-
sonably have known that trial on the mat-
ter could span all instances of improper
contact with debtors, and creditor never
objected during trial to any testimony re-
garding telephone calls, so it waived any
such objection.  11 U.S.C.A. §§ 105(a),
524(a)(2).

24. Bankruptcy O2467
In awarding damages to Chapter 7

debtors for creditor’s violation of the dis-
charge injunction, the bankruptcy court
did not clearly err in determining that
creditor made 100 post-discharge tele-
phone calls to debtors, even though call log
provided by creditor in support of its mo-
tion for reconsideration purported to show
that creditor only called debtors 35 times
during applicable period; evidence at trial
included debtor’s testimony that creditor
called three to five times a day for a year,
that she did not pick up all of creditor’s
calls because she did not want to be ha-
rassed, that she may have answered 20 of
the calls, and that she may have received
between 60 and 100 calls from creditor,

creditor acknowledged at trial that it made
calls to debtors, though it did not produce
any evidence regarding the number of
calls, and call logs were not ‘‘newly discov-
ered evidence’’ properly considered on re-
consideration.  11 U.S.C.A. §§ 105(a),
524(a)(2); Fed. R. Civ. P. 59(e); Fed. R.
Bankr. P. 9023.

25. Bankruptcy O2164.1

Motion to alter or amend judgment
may not be used to raise arguments or
present evidence for the first time when
they could reasonably have been raised
earlier in the litigation.  Fed. R. Civ. P.
59(e); Fed. R. Bankr. P. 9023.

26. Bankruptcy O2467

In awarding damages to Chapter 7
debtors for creditor’s violation of the dis-
charge injunction, the bankruptcy court’s
award of $119,000 for emotional distress
damages, which amounted to $1,000 for
each improper written or telephonic con-
tact, was reasonable and supported by the
evidence; court’s award took into account
debtors’ circumstances, as debtors and
their friend testified that debtors’ health
and relationship improved after they filed
for bankruptcy but deteriorated again
when creditor began contacting them post-
discharge.  11 U.S.C.A. §§ 105(a),
524(a)(2).

27. Bankruptcy O2467

The Ninth Circuit has allowed emo-
tional distress damages for automatic stay
violations when the debtor (1) suffers sig-
nificant harm, (2) clearly establishes the
significant harm, and (3) demonstrates a
causal connection between that significant
harm and the stay violation, as distinct, for
instance, from the anxiety and pressures
inherent in the bankruptcy process; the
same rule should apply to violations of the
discharge injunction.  11 U.S.C.A.
§§ 105(a), 362(k), 524(a)(2).
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28. Bankruptcy O2468

While, in the Ninth Circuit, bankrupt-
cy courts are prohibited from assessing
any ‘‘serious’’ punitive damages for a viola-
tion of the discharge injunction, such
courts may assess ‘‘relatively mild’’ non-
compensatory fines or punitive damages.
11 U.S.C.A. §§ 105(a), 524(a)(2).

29. Bankruptcy O2104, 2468

Upon Chapter 7 debtors’ motion for
punitive damages for creditor’s violation
of the discharge injunction, the bankrupt-
cy court, as an alternative to awarding
‘‘relatively mild’’ noncompensatory fines or
punitive damages, might choose to issue
proposed findings and a recommended
judgment on punitive damages to the dis-
trict court, or refer the matter to the
district court for criminal contempt pro-
ceedings.  11 U.S.C.A. §§ 105(a),
524(a)(2).

30. Bankruptcy O2048.5, 2468

Restriction on bankruptcy court’s
power to grant punitive damages and pun-
ish contempt, as for a creditor’s violation
of the discharge injunction, stems from the
fact that bankruptcy judges lack life ten-
ure; district judges do not face that re-
striction.  11 U.S.C.A. §§ 105(a), 524(a)(2).

Appeal from the United States Bank-
ruptcy Court for the District of Nevada,
Honorable Bruce T. Beesley, Bankruptcy
Judge, Presiding

Jonathan Fink of Wright, Finlay & Zak,
LLP argued for appellant/cross-appellee
Ocwen Loan Servicing, LLC;  Christopher
P. Burke argued for appellees/cross-appel-

lants Christopher Michael Marino and Val-
erie Margaret Marino.

Before:  FARIS, LAFFERTY, and
TIGHE,* Bankruptcy Judges.

OPINION

FARIS, Bankruptcy Judge:

INTRODUCTION

Chapter 7 1 debtors Christopher Michael
Marino and Valerie Margaret Marino
sought sanctions against creditor Ocwen
Loan Servicing, LLC (‘‘Ocwen’’) for its
violation of the discharge injunction. The
bankruptcy court held a trial and awarded
the Marinos $119,000—one thousand dol-
lars for each improper contact.

On appeal, Ocwen argues that the bank-
ruptcy court erred because its correspon-
dence with the Marinos was in compliance
with state or federal law. It also contends
that the court improperly considered tele-
phone calls, which were not the subject of
the motion and not supported by evidence,
and that there was no evidence of injury to
the Marinos. We discern no error and
AFFIRM.

The Marinos cross-appeal, correctly ar-
guing that the bankruptcy court erred in
holding that it lacked the authority to
award punitive damages. On this point, we
VACATE and REMAND so the bankrupt-
cy court can consider whether it would be
appropriate to (a) enter a final judgment
for ‘‘relatively mild noncompensatory
fines,’’ (b) issue, for the district court’s
consideration, proposed findings and a rec-
ommended judgment for punitive dam-
ages, or (c) refer the issue of contempt to
the district court.

* The Honorable Maureen A. Tighe, U.S. Bank-
ruptcy Judge for the Central District of Cali-
fornia, sitting by designation.

1. Unless specified otherwise, all chapter and
section references are to the Bankruptcy

Code, 11 U.S.C. §§ 101–1532, all ‘‘Rule’’ ref-
erences are to the Federal Rules of Bankrupt-
cy Procedure, and all ‘‘Civil Rule’’ references
are to the Federal Rules of Civil Procedure.
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FACTUAL BACKGROUND

A. The Marinos’ chapter 7 petition

The Marinos filed a chapter 7 bankrupt-
cy petition in March 2013 in the United
States Bankruptcy Court for the District
of Nevada. They scheduled real property
located in Verdi, California (the ‘‘Proper-
ty’’) and noted, ‘‘DEBTOR TO SURREN-
DER.’’2 GMAC Mortgage held a secured
claim arising from a second mortgage on
the Property.

The Marinos received their discharge on
June 18, 2013. The bankruptcy court sub-
sequently granted Deutsche Bank National
Trust Company, as Trustee for GMACM
Mortgage Loan Trust 2005–AR6
(‘‘Deutsche Bank’’) relief from the auto-
matic stay. The court closed the case on
September 23, 2013.

B. Written correspondence and tele-
phone calls from Ocwen

Following the Marinos’ discharge,
Ocwen, as the servicer for Deutsche Bank,
began sending the Marinos mailed corre-
spondence in June 2013 and continued to
do so through April 2015. The letters in-
cluded account statements, notices regard-
ing force-placed insurance, escrow state-
ments, and other matters.

Some of the items of correspondence
contained disclaimers that were located at
the bottom of a page or end of the letter in
small font. A typical disclaimer read:  ‘‘If
you have filed for bankruptcy and your
case is still active and/or if you received a
discharge, please be advised that this no-
tice is for information purposes only and is
not an attempt to collect a pre-petition or
discharged debt.’’ Often, the disclaimers

were preceded by demands for payment
by a certain date or information about the
amount that ‘‘you must pay’’ in a much
more conspicuous font.

Ocwen also called the Marinos numerous
times post-discharge to request payment
on their mortgage loan.

C. The motion for contempt

In November 2015, the Marinos filed a
motion to reopen their case and to hold
Ocwen in contempt for its alleged violation
of the discharge injunction (‘‘Motion for
Contempt’’). They argued that Ocwen
knowingly and willfully violated the dis-
charge injunction by sending the written
correspondence after the Marinos’ dis-
charge. They identified twenty-two in-
stances of allegedly improper correspon-
dence 3 whereby Ocwen sought to collect
from the Marinos personally.

In opposition to the Motion for Con-
tempt, Ocwen argued that sanctions were
not warranted because the letters were not
meant to collect any debt against the Mari-
nos personally and complied with federal
and state law. It said that fourteen of the
twenty-two letters contained disclaimer
language stating that the letters were in-
tended for informational purposes only,
not to collect any debt. It argued that
billing statements did not violate the dis-
charge injunction under California law be-
cause they sought only voluntary pay-
ments. It contended that the remaining
correspondence concerned force-placed in-
surance, escrow information, or debt vali-
dation, not collection of a debt.

D. Evidentiary hearing

The bankruptcy court reopened the case
and held an evidentiary hearing on the

2. Mr. Marino later attested that they had
moved out of the Property in late 2011. When
they filed their bankruptcy petition in 2013,
the Marinos were living in Reno, Nevada.
They have since moved to Auburn, California.

3. In their moving papers, the Marinos only
mentioned the written correspondence, not
telephone calls.
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Motion for Contempt. At the outset, and
by agreement of the parties, the court
found ‘‘that Ocwen was aware of the bank-
ruptcy, was aware of the discharge, got
stay relief, and sent the various letters.’’
The only remaining issues were Ocwen’s
intent and damages.

Mr. Marino testified that the Property
was their ‘‘dream house,’’ but they faced
financial difficulty starting in 2010. They
unsuccessfully tried to work with GMAC
and Ocwen to modify their mortgage pay-
ments, but eventually moved out in 2011.

After they filed for chapter 7 bankrupt-
cy and received their discharge in mid–
2013, the Marinos began to receive letters
from Ocwen ‘‘stating that there was money
due.’’ The correspondence included account
statements with attached payment stubs
and demands for payment. Mr. Marino
testified that the payment stubs indicated
that he had to remit payment on the dis-
charged debt, that he was responsible for
the interest payments, and that payments
were due by the stated dates. Ocwen also
sent notices of force-placed insurance,
which made Mr. Marino think that he had
to pay for the insurance on the Property,
even though they had surrendered and
vacated it.

Mr. Marino said that the notices from
Ocwen took a toll on his marriage and
caused him to fight with his wife. He said
that he suffered from anxiety attacks and
felt humiliated, tormented, and harassed.
He testified that the stress eventually
made them contemplate divorce, although
they managed to preserve their marriage.

Mrs. Marino testified that the letters
and calls from Ocwen caused distress to
the point that she and her husband consid-
ered divorce. She stated that she began
having severe stomach pains when they
tried to modify the mortgage loan;  those
pains disappeared when they filed for
bankruptcy, but reemerged when they be-

gan receiving calls post-discharge. In June
2014, she noted in writing that Ocwen was
‘‘calling me three to five times a day’’ for
approximately a year. At trial, she did not
provide an exact number of calls that she
received, but testified:

Q Okay. I don’t want to go—it sounds
like you got anywhere from 60 to 100
calls. Does that sound—

A It was a lot of calls, yes.

She also stated, ‘‘I probably answered
maybe a handful of phone calls, probably
maybe—it’s hard to think of a number in
that time. I mean, 20, I don’t know. It
seems to me that after a while, I was
just—I couldn’t take it anymore.’’

A friend of the Marinos, Bernadette
O’Kane, testified about her observations of
the Marinos during their financial distress.
Ms. O’Kane stated that Mrs. Marino be-
came sad and upset due to dealing with
creditors, started suffering stomach pains,
and told Ms. O’Kane that her marital rela-
tionship had become strained. Ms. O’Kane
said that Mr. Marino was previously fun-
loving but became agitated and angry.

Ms. O’Kane said that, following the dis-
charge, the Marinos were not able to move
on with their lives, because ‘‘the calls [from
creditors] did not stop.’’ She said that the
calls made Mrs. Marino cry;  when Ms.
O’Kane on occasion picked up such calls,
the caller would assume that she was Mrs.
Marino and repeatedly ask for payment.

Sony Prudent, a senior loan analyst for
Ocwen, testified as to Ocwen’s loan servic-
ing procedure. He stated that Ocwen
keeps a comment log of all contacts with a
borrower and that Owen might still send
notices post-discharge pursuant to federal
or state regulation, but that there would
be a bankruptcy disclaimer stating that the
letter was not an attempt to collect a debt
‘‘if you’ve been discharged or in active
bankruptcy.’’
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Mr. Prudent stated that he reviewed the
Marinos’ file before testifying, including
the transaction history and comment logs.
He testified that the comment logs reflect
that Ocwen called the Marinos post-dis-
charge but that it did not make any calls to
the Marinos after the Property was fore-
closed (approximately two years after the
court granted Ocwen stay relief).

The court repeatedly questioned Mr.
Prudent as to why post-discharge letters
might still say, ‘‘you must pay.’’ Mr. Pru-
dent had no direct answer but stated,
‘‘[b]est answer, Your Honor, is it would be
a generic letter.’’ He later said, ‘‘[i]t is an
internal policy, Your Honor.’’ He also ad-
mitted that ‘‘[m]ost of [the letters] are

generated by our system’’ and were never
reviewed by a human being.

The bankruptcy court ordered additional
briefing regarding the correspondence,
asking Ocwen to cite the specific statute or
regulation authorizing each document.
Ocwen cited the applicable regulatory or
statutory basis that allegedly applied to
some of its correspondence:  12 C.F.R.
§ 1024.37(c) (required notice of force-
placed insurance),4 12 U.S.C. §§ 2605 and
2609 (required notice of escrow account
balance),5 15 U.S.C. § 1692g (required no-
tice of debt validation information),6 and
California Civil Code §§ 2924(a)(1)(A) (re-
quired notice of default),7 2923.5 (required

4. Before charging for force-placed insurance,
a servicer must:

(i) Deliver to a borrower or place in the
mail a written notice containing the infor-
mation required by paragraph (c)(2) of this
section at least 45 days before a servicer
assesses on a borrower such charge or fee;
(ii) Deliver to the borrower or place in the
mail a written notice in accordance with
paragraph (d)(1) of this section TTTT

5. 12 U.S.C. § 2609(b) states:

Notification of shortage in escrow account.
If the terms of any federally related mort-
gage loan require the borrower to make
payments to the servicer TTT of the loan
for deposit into an escrow account for the
purpose of assuring payment of taxes, in-
surance premiums, and other charges with
respect to the property, the servicer shall
notify the borrower not less than annually
of any shortage of funds in the escrow ac-
count.

6. A debt collector shall send the consumer a
written notice stating:

(1) the amount of the debt;
(2) the name of the creditor to whom the
debt is owed;
(3) a statement that unless the consumer,
within thirty days after receipt of the notice,
disputes the validity of the debt, or any
portion thereof, the debt will be assumed to
be valid by the debt collector;

(4) a statement that if the consumer notifies
the debt collector in writing within the thir-
ty-day period that the debt, or any portion
thereof, is disputed, the debt collector will
obtain verification of the debt or a copy of a
judgment against the consumer and a copy
of such verification or judgment will be
mailed to the consumer by the debt collec-
tor;  and
(5) a statement that, upon the consumer’s
written request within the thirty-day period,
the debt collector will provide the consum-
er with the name and address of the origi-
nal creditor, if different from the current
creditor.

7. A mortgagee shall file a notice of default
that includes the following information:

(A) A statement identifying the mortgage or
deed of trust by stating the name or names
of the trustor or trustors and giving the
book and page, or instrument number, if
applicable, where the mortgage or deed of
trust is recorded or a description of the
mortgaged or trust property.
(B) A statement that a breach of the obli-
gation for which the mortgage or transfer
in trust is security has occurred.
(C) A statement setting forth the nature of
each breach actually known to the benefi-
ciary and of his or her election to sell or
cause to be sold the property to satisfy that
obligation and any other obligation secured
by the deed of trust or mortgage that is in
default.
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contact prior to notice of default),8 and
2924.9 (required contact post-default).9

On June 20, 2016, the bankruptcy court
announced its ruling in favor of the Mari-
nos. The court rejected Ocwen’s defense
that the correspondence was authorized by
state or federal law, stating that, ‘‘I think
if all they sent was what was required by
the notice [sic], they would be fine. But in
each of those cases, they included addition-
al language, which indicated that they
were trying to collect money from the
debtor.’’

The bankruptcy court held that the let-
ters and phone calls indicated that Ocwen
was trying to get the Marinos to make
payments on their mortgage loan:  ‘‘Ocwen
could not have been doing anything but
trying to get the debtor to give them some
more money, either for insurance or agree
to be responsible for the house that was
vacant, even after they had TTT received
stay relief.’’ The court said that Ocwen
purposefully waited two years to foreclose
on the Property, ‘‘hoping that if they sent
enough letters and gave enough calls, that
the debtor would ultimately pay them
some money for something.’’

The court found the disclaimer language
ineffective. It said that the disclaimers
stated, ‘‘if you have filed for bankruptcy’’
and ‘‘if you have received a discharge,’’
even though Ocwen knew that the Marinos
had filed for bankruptcy and received a
discharge. It said that creditors that know
that a debtor has filed for bankruptcy,
received a discharge, and surrendered

their home do not have ‘‘the right to have
their computer gen out [sic] these various
letters, which do comply, at least in some
of the provisions, with the various notifica-
tion statutes, but all of which include lan-
guage which is not included in those stat-
utes, which, to varying degrees of urgency,
want the debtor to undertake a new obli-
gation or pay them money.’’

The court also found that Ocwen had
called approximately a hundred times fol-
lowing the discharge to ask the Marinos to
pay the discharged debt. It noted that
Ocwen failed to rebut the Marinos’ testi-
mony and failed to produce any records or
evidence to the contrary.

The bankruptcy court awarded the Mar-
inos damages for emotional distress, actual
damages, and attorneys’ fees and costs. It
stated that the Marinos had established
that they had suffered emotional distress
as a result of Ocwen’s harassing calls and
letters. The court found that Ocwen had
sent nineteen offending letters and made
one hundred phone calls, and it awarded
$1,000 per letter and call as emotional
distress damages. The court entered an
order (‘‘Sanctions Order’’) awarding the
Marinos $119,000 in emotional distress
damages.

Regarding an award of punitive dam-
ages, the court stated:  ‘‘The issue of dam-
ages, I—as I understand the law of the
Ninth Circuit, I do not have authority to
impose punitive damages. If I did, I proba-
bly would, but I don’t.’’

8. ‘‘A mortgage servicer shall contact the bor-
rower in person or by telephone’’ prior to
recording a notice of default or, if not possi-
ble, it must send written correspondence.

9. A mortgage servicer that offers foreclosure
prevention alternatives shall send a written
communication to the borrower that includes:

(1) That the borrower may be evaluated for
a foreclosure prevention alternative or, if

applicable, foreclosure prevention alterna-
tives.
(2) Whether an application is required to
be submitted by the borrower in order to be
considered for a foreclosure prevention al-
ternative.
(3) The means and process by which a bor-
rower may obtain an application for a fore-
closure prevention alternative.
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Ocwen timely appealed the Sanctions
Order.

E. The motion for reconsideration

Ocwen filed a motion for reconsideration
of the Sanctions Order (‘‘Motion for Re-
consideration’’) under Civil Rule 59(e),
made applicable in bankruptcy through
Rule 9023. It argued that it made far
fewer calls to the Marinos than the one
hundred calls that the court had found and
that it did not provide any rebuttal evi-
dence at trial because the Marinos did not
raise the issue of telephone calls until late
in the proceedings.

Ocwen contended that it had ‘‘newly dis-
covered’’ evidence in the form of Ocwen’s
call logs. It provided the affidavit of a loan
analyst for Ocwen who testified that
Ocwen made thirty-five calls to the Mari-
nos post-discharge.

The bankruptcy court denied the Motion
for Reconsideration by form order (‘‘Re-
consideration Order’’) without any detailed
reasoning. Although the court apparently
held a hearing on the Motion for Reconsid-
eration, a transcript of the hearing is not
in the record on appeal.

Ocwen amended its notice of appeal to
include the Reconsideration Order.

JURISDICTION

The bankruptcy court had jurisdiction
pursuant to 28 U.S.C. §§ 1334 and
157(b)(1). We have jurisdiction under 28
U.S.C. § 158.

ISSUES

(1) Whether the bankruptcy court erred
in awarding the Marinos $119,000 for viola-
tions of the discharge injunction.

(2) Whether the bankruptcy court erred
in holding that it lacked the authority to
award punitive damages.

STANDARDS OF REVIEW

[1, 2] We review de novo questions of
law, including whether the bankruptcy
court applied the correct legal standard.
See Drummond v. Welsh (In re Welsh),
465 B.R. 843, 847 (9th Cir. BAP 2012),
aff’d, 711 F.3d 1120 (9th Cir. 2013). De
novo review requires that we consider a
matter anew, as if no decision had been
rendered previously. United States v. Sil-
verman, 861 F.2d 571, 576 (9th Cir. 1988).

[3–5] The bankruptcy court’s finding of
a willful violation of § 524 is a factual
finding reviewed for clear error. Emmert
v. Taggart (In re Taggart), 548 B.R. 275,
286 (9th Cir. BAP 2016). A finding of fact
is clearly erroneous if it is illogical, implau-
sible, or without support in the record.
Retz v. Samson (In re Retz), 606 F.3d
1189, 1196 (9th Cir. 2010). The bankruptcy
court’s choice among multiple plausible
views of the evidence cannot be clear er-
ror. United States v. Elliott, 322 F.3d 710,
715 (9th Cir. 2003).

[6–8] We review for abuse of discretion
the bankruptcy court’s decision to impose
sanctions for contempt. Knupfer v. Lind-
blade (In re Dyer), 322 F.3d 1178, 1191
(9th Cir. 2003);  Nash v. Clark Cty. Dist.
Atty’s Office (In re Nash), 464 B.R. 874,
878 (9th Cir. BAP 2012). Similarly, we
review the bankruptcy court’s denial of a
motion for reconsideration for abuse of
discretion. Cruz v. Stein Strauss Tr.
# 1361, PDQ Invs., LLC (In re Cruz), 516
B.R. 594, 601 (9th Cir. BAP 2014) (citing
Tracht Gut, LLC v. Cty. of L.A. Treasurer
& Tax Collector (In re Tracht Gut, LLC),
503 B.R. 804, 810 (9th Cir. BAP 2014)). To
determine whether the bankruptcy court
has abused its discretion, we conduct a
two-step inquiry:  (1) we review de novo
whether the bankruptcy court ‘‘identified
the correct legal rule to apply to the relief
requested’’ and (2) if it did, whether the
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bankruptcy court’s application of the legal
standard was illogical, implausible, or with-
out support in inferences that may be
drawn from the facts in the record. United
States v. Hinkson, 585 F.3d 1247, 1262–63
& n.21 (9th Cir. 2009) (en banc).

DISCUSSION

A. Ocwen’s appeal

1. The bankruptcy court may sanc-
tion a creditor that knowingly and
willfully violates the discharge in-
junction.

Section 727(a) provides that, absent cer-
tain exceptions, ‘‘[t]he [bankruptcy] court
shall grant the debtor a discharge.’’ The
discharge order ‘‘discharges the debtor
from all debts that arose before the date of
the [bankruptcy filing].’’ § 727(b). More
specifically, a discharge ‘‘operates as an
injunction against the commencement or
continuation of an action, the employment
of process, or an act, to collect, recover or
offset any such debt as a personal liability
of the debtor, whether or not discharge of
such debt is waived[.]’’ § 524(a)(2).

[9, 10] ‘‘A party who knowingly vio-
lates the discharge injunction under
§ 524(a)(2) can be held in contempt under
§ 105(a).’’ In re Taggart, 548 B.R. at 286.
The Ninth Circuit follows a two-part test
to determine whether the contemnor
knowingly and willfully committed a viola-
tion of the discharge injunction:  ‘‘the mov-
ant must prove that the creditor (1) knew
the discharge injunction was applicable
and (2) intended the actions which violated
the injunction.’’ Zilog, Inc. v. Corning (In
re Zilog, Inc.), 450 F.3d 996, 1007 (9th Cir.
2006) (quoting Renwick v. Bennett (In re
Bennett), 298 F.3d 1059, 1069 (9th Cir.
2002)).

[11, 12] First, the movant must prove
that the contemnor knew that the dis-

charge injunction was applicable to his
claim:

[T]he Ninth Circuit has crafted a strict
standard for the actual knowledge re-
quirement in the context of contempt
before a finding of willfulness can be
made. This standard requires evidence
showing the alleged contemnor was
aware of the discharge injunction and
aware that it applied to his or her claim.
Whether a party is aware that the dis-
charge injunction is applicable to his or
her claim is a fact-based inquiry which
implicates a party’s subjective belief,
even an unreasonable one.

In re Taggart, 548 B.R. at 288.

[13] Second, the contemnor must have
intended the action that violated the in-
junction. ‘‘The focus is on whether the
creditor’s conduct violated the injunction
and whether that conduct was intentional;
it does not require a specific intent to
violate the injunction.’’ Desert Pine Villas
Homeowners Ass’n v. Kabiling (In re Ka-
biling), 551 B.R. 440, 445 (9th Cir. BAP
2016). We have stated:

the analysis concerning a ‘‘willful’’ viola-
tion of the discharge injunction is the
same as a finding of willfulness in con-
nection with violation of the automatic
stay under § 365(k). In connection with
the second prong’s intent requirement,
we have previously observed that ‘‘the
bankruptcy court’s focus is not on the
offending party’s subjective beliefs or
intent, but on whether the party’s con-
duct in fact complied with the order at
issue.’’

In re Taggart, 548 B.R. at 288 (quoting
Rosales v. Wallace (In re Wallace), BAP
No. NV–11–1681–KiPaD, 2012 WL
2401871, at *5 (9th Cir. BAP June 26,
2012)).

[14, 15] ‘‘The standard for finding a
party in civil contempt is well settled:  The
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moving party has the burden of showing
by clear and convincing evidence that the
contemnors violated a specific and definite
order of the court. The burden then shifts
to the contemnors to demonstrate why
they were unable to comply.’’ Id. at 286
(quoting In re Bennett, 298 F.3d at 1069).
‘‘[E]ach prong of the Ninth Circuit’s two-
part test for a finding of contempt in the
context of a discharge violation requires a
different analysis, and distinct, clear, and
convincing evidence supporting that analy-
sis, before a finding of willfulness can be
made. This is consistent with the Ninth
Circuit’s reluctance to hold an unwitting
creditor in contempt.’’ Id. at 288 (citation
and internal quotation marks omitted).

2. The bankruptcy court did not err
in finding that Ocwen’s communi-
cation with the Marinos knowing-
ly and willfully violated the dis-
charge injunction.

In the present case, there is no dispute
that Ocwen knew that the discharge in-
junction was applicable to its claim and
that it intentionally sent the letters and
placed the phone calls. Rather, Ocwen ar-
gues that its contacts with the Marinos did
not violate the discharge injunction. We
hold that both the written correspondence
and the telephone calls were knowing and
willful violations.

a. The bankruptcy court properly
found that the written correspon-
dence violated the discharge injunc-
tion.

The discharge has long been an impor-
tant feature of American bankruptcy law.
Over eighty years ago, the Supreme Court
described its purpose and importance:

One of the primary purposes of the
Bankruptcy Act is to relieve the honest
debtor from the weight of oppressive
indebtedness, and permit him to start
afresh free from the obligations and re-

sponsibilities consequent upon business
misfortunes. This purpose of the act has
been again and again emphasized by the
courts as being of public as well as
private interest, in that it gives to the
honest but unfortunate debtor who sur-
renders for distribution the property
which he owns at the time of bankrupt-
cy, a new opportunity in life and a clear
field for future effort, unhampered by
the pressure and discouragement of pre-
existing debt. The various provisions of
the Bankruptcy Act were adopted in the
light of that view and are to be con-
strued when reasonably possible in har-
mony with it so as to effectuate the
general purpose and policy of the act.

Local Loan Co. v. Hunt, 292 U.S. 234, 244–
45, 54 S.Ct. 695, 78 L.Ed. 1230 (1934)
(citations and internal quotation marks
omitted).

[16] The discharge is automatic and
self-effectuating. Creditors must obey it,
even if debtors do not assert it. Pavelich v.
McCormick, Barstow, Sheppard, Wayte &
Carruth LLP (In re Pavelich), 229 B.R.
777, 781–82 (9th Cir. BAP 1999).

[17] The discharge prohibits not just
litigation, but also informal collection activ-
ities, such as dunning notices and tele-
phone calls. See In re Feldmeier, 335 B.R.
807, 813 (Bankr. D. Or. 2005) (‘‘Among the
collection activity prohibited by the dis-
charge injunction are ‘telephone calls, let-
ters, and personal contacts.’ ’’ (citation
omitted)).

[18] The discharge has one important
limit:  it bars only efforts to collect debts
‘‘as a personal liability of the debtor.’’
§ 524(a)(2). This means that secured credi-
tors can foreclose their liens after the dis-
charge is entered. Johnson v. Home State
Bank, 501 U.S. 78, 83, 111 S.Ct. 2150, 115
L.Ed.2d 66 (1991) (explaining that a dis-
charge extinguishes only the personal lia-
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bility of the debtor, and that a creditor’s
right to foreclose on a mortgage securing
the debt survives or passes through the
bankruptcy).

This creates some tension. While the
discharge generally prohibits creditors
from communicating with discharged debt-
ors in an effort to extract payment, lien-
holders usually must communicate with
debtors in order to enforce their liens. For
example, a foreclosure of a mortgage with-
out notice to the mortgagor would likely be
invalid even if the mortgagor were not
personally liable for the mortgage debt.

[19, 20] The way to reconcile this ten-
sion is to hold that a lienholder may com-
municate with a discharged debtor only to
the extent necessary to preserve or en-
force its lien rights, and may not attempt
to induce the debtor to pay the debt. As
we have held, ‘‘the creditor may not use a
contact to ‘coerce’ or ‘harass’ the debtor.’’
In re Nash, 464 B.R. at 881;  see United
States v. Holmes (In re Holmes), BAP No.
CC-94-2001-HMV, 76 A.F.T.R.2d 95-7925,
1995 WL 800102 (9th Cir. BAP 1995) (‘‘A
secured creditor cannot, under the guise of
enforcing an unavoided lien, attempt to
coerce the debtor into paying a discharged
debtTTTT Even if a creditor threatens only
to enforce its surviving lien, that threat
will violate the discharge injunction if the
evidence shows that the threat is really an
effort to coerce payment of the underlying
discharged debt.’’ (citations omitted)).

[21] We agree with the bankruptcy
court that Ocwen’s communications went
far beyond what was necessary to protect
or enforce Ocwen’s lien rights and that
they also were meant to induce the Mari-
nos to make payments post-discharge. The
notices and statements gave the impres-
sion that the Marinos were still liable for
the mortgage payments, taxes, and force-
placed insurance premiums. Even if some
of the notices may not have violated the

discharge injunction, the bankruptcy court
correctly noted that the cumulative effect
of all of the letters demanding money cre-
ated the perception that the Marinos need-
ed to pay Ocwen. See In re Nordlund, 494
B.R. 507, 519 (Bankr. E.D. Cal. 2011)
(‘‘Even though some of [the bank’s] writ-
ten communications to the debtors seem
innocuous, when [the bank’s] 24 written
communications over a 10–month period
are considered in context and as a whole, a
more disturbing picture is painted. Even if
each letter from [the bank] had acknowl-
edged the debtors’ discharge and stated
that [the bank] would take no action
against the debtors personally to collect its
three home loans, the sheer volume and
repetitiveness of [the bank’s] letters com-
municated just the opposite.’’). Therefore,
the letters violated the discharge injunc-
tion.

Ocwen argues that the disclaimer lan-
guage contained in some of the notices
protects it from liability. We disagree.

First, Ocwen does not attempt to explain
the fact that, of the twenty-two letters it
sent to the Marinos, seven had no dis-
claimer language whatsoever.

Second, although Ocwen knew that the
Marinos had filed for bankruptcy protec-
tion and received a discharge, thirteen of
the fifteen letters with disclaimers spoke
of bankruptcy as a hypothetical possibility
(e.g., ‘‘if you filed for bankruptcy and your
case is still active, or if you have received
an order of discharge, please be advised
that this is not an attempt to collect a
prepetition or discharged debt’’). Ocwen
makes no attempt to explain why it was
proper for Ocwen to obscure the fact
(known to Ocwen) that the Marinos had
already received a discharge.

Third, even the small number of letters
that acknowledged (as Ocwen admittedly
knew) that the Marinos had obtained a
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discharge were internally contradictory.
The body of these letters asserts that the
Marinos must pay the debt, but the dis-
claimer placed at the end of the same
documents told them that they need not
pay the debt. This contradiction confused
the Marinos and would likely confuse
many similarly situated debtors. Cf. In re
Anderson, 348 B.R. 652, 661 (Bankr. D.
Del. 2006) (finding a violation of the dis-
charge injunction where the letter with
disclaimer language also stated confusingly
that the debtors would be liable for any
deficiency).

Fourth, Ocwen makes no effort to ex-
plain why it sent admittedly ‘‘generic’’ no-
tices to the Marinos. In this modern age of
information technology, Ocwen could and
should prepare notices that are consistent
with the known legal status of its borrow-
ers. Ocwen’s failure to do so must reflect
either incompetence (which we doubt) or a
deliberate effort to induce confused bor-
rowers to pay discharged debts. Similarly,
it was probably no accident that the im-
proper demands for payment appear near
the beginning of each letter and the dis-
claimers appear near the end.

Ocwen also argues that state or federal
law required it to send some of the corre-
spondence. If it were true that state or
federal law required Ocwen to send all of
the various letters as a condition to the
preservation or enforcement of its lien
rights, we might agree. But the premise is
not valid.

First, Ocwen could not cite any law that
authorized some of its correspondence.

[22] Second, some of the statutes and
regulations cited by Ocwen simply do not
apply to its correspondence. For example,
Ocwen cites 15 U.S.C. § 1692g(a) to excuse
the debt validation notices sent by West-
ern Progressive (on Ocwen’s behalf), but
the Fair Debt Collection Practices Act
generally does not apply to mortgage fore-

closures. See Ho v. ReconTrust Co., NA,
858 F.3d 568, 572 (9th Cir. 2017) (‘‘actions
taken to facilitate a non-judicial foreclo-
sure, such as sending the notice of default
and notice of sale, are not attempts to
collect ‘debt’ as that term is defined by the
FDCPA’’).

Third, even when Ocwen sent legally
required notices, it routinely embellished
those notices with demands for payment
that the applicable statutes and regula-
tions do not require. For example, 12
C.F.R. § 1024.37(c) requires that a mort-
gage lender give notice of force-placed in-
surance;  Ocwen added a demand for pay-
ment of the insurance premiums. Similarly,
the escrow account notices not only provid-
ed information as to account balances in
accordance with 12 U.S.C. §§ 2605 and
2609, but also informed the Marinos that,
if the they did not pay the shortage, their
escrow shortfall would increase. Addition-
ally, the debt validation notices allegedly
sent pursuant to 15 U.S.C. § 1692g provid-
ed information of the ‘‘total delinquency
owed’’ and stated in large type that ‘‘WE
ARE ATTEMPTING TO COLLECT A
DEBT[.]’’ As the bankruptcy court aptly
stated, Ocwen’s notices may have been
proper had they been limited to the re-
quired information mandated by the stat-
utes and regulations;  however, Ocwen in-
variably included a demand for payment
that the Marinos were not legally obligated
to make. Ocwen’s inclusion of additional
language not prescribed by the relevant
statutes or regulations violated the dis-
charge injunction.

Ocwen cites California Civil Code
§§ 2924(a)(1)(A), 2923.5(a)(2), and 2924.9,
which require it to contact borrowers be-
fore and after filing a notice of default.
These notices were sent amidst the im-
proper collection notices that demanded
payment, so it was not unreasonable for
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the Marinos to believe that the letters
were further attempts to collect on the
debt. Cf. In re Nordlund, 494 B.R. at 519
(‘‘Taken together, and in context, the court
construes the 24 letters as a deliberate
attempt by [the bank] to sow confusion
and doubt as to whether it would recognize
the debtors’ discharge. Its goal seems to
have been to convince the debtors to pay
the bank despite their discharge.’’).

In sum, the bankruptcy court did not
clearly err in finding that ‘‘Ocwen could
not have been doing anything but trying to
get the debtor to give them some more
money TTTT’’ Ocwen’s repeated dunning
deprived the Marinos of a fresh start ‘‘un-
hampered by the pressure and discourage-
ment of pre-existing debt.’’ See Local Loan
Co., 292 U.S. at 244, 54 S.Ct. 695.

b. The bankruptcy court properly
considered the telephone calls

in its award of damages.

[23, 24] Ocwen also argues that the
bankruptcy court should not have consid-
ered the telephone calls that it made to the
Marinos, because (1) the issue of calls was
not raised in the Motion for Contempt, and
(2) the evidence provided on reconsidera-
tion shows that Ocwen made only thirty-
five post-discharge calls, rather than the
one hundred calls found by the court. We
reject both arguments.10

Ocwen is correct that the Motion for
Contempt focused exclusively on the writ-
ten correspondence. However, Ocwen was
on notice that the Marinos sought sanc-

tions for violation of the discharge injunc-
tion;  it should reasonably have known that
the trial could span all instances of im-
proper contact with the Marinos. Indeed,
Ocwen’s representative, Sony Prudent, tes-
tified that he had reviewed the contact
logs, including telephone calls, in prepara-
tion for trial.

Moreover, Ocwen never objected during
trial to any testimony regarding telephone
calls. Thus, it waived any such objection.
Hansen v. Moore (In re Hansen), 368 B.R.
868, 875 (9th Cir. BAP 2007) (‘‘A party
who fails to object to evidence at trial
waives the right to raise admissibility is-
sues on appeal.’’ (citing Price v. Kramer,
200 F.3d 1237, 1251–52 (9th Cir. 2000))).

The Marinos introduced evidence at trial
that Ocwen repeatedly called them to re-
quest payment, even though they under-
standably could not offer a definite num-
ber of calls. Mrs. Marino testified that
Ocwen called three to five times a day for
a year;  that she did not pick up all of
Ocwen’s calls because she did not want to
be harassed;  that she may have answered
twenty of the calls;  and that she may have
received between sixty to one hundred
calls. Mr. Marino’s and Ms. O’Kane’s testi-
mony also mentioned numerous calls. At
trial, Ocwen did not produce any evidence
regarding the number of telephone calls,
other than to acknowledge that it made
calls to the Marinos. The court’s finding
that Ocwen called the Marinos one hun-
dred times was not clearly erroneous.

10. Ocwen does not argue on appeal that the
court erred in finding that the calls violated
the discharge injunction. While we note that
California state law requires the creditor to
attempt to contact the debtor concerning the
default, see Cal. Civ. Code § 2923.5, the only
evidence in the record about the content of
the phone calls is the Marinos’ and Ms.
O’Kane’s testimony about repeated demands
for payment. There is no evidence that the
content of the calls complied with the state

statutes. Ocwen did not offer a script that it
requires its staff to use or any other evidence
of what its staff said during the calls. Rather,
it appears that the calls simply and repeatedly
demanded payment post-discharge. Nor does
it appear that a so-called ‘‘mini-Miranda
warning,’’ if given, would bring Ocwen’s tele-
phone calls into compliance, inasmuch as the
FDCPA generally does not apply to foreclo-
sure proceedings.
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[25] In its Motion for Reconsideration,
Ocwen provided the call log from the Mari-
nos’ file that purported to show that
Ocwen only called the Marinos thirty-five
times during the applicable period. But ‘‘ ‘a
motion for reconsideration should not be
granted, absent highly unusual circum-
stances, unless the district court is pre-
sented with newly discovered evidence,
committed clear error, or if there is an
intervening change in the controlling law.’
A [Civil] Rule 59(e) motion may not be
used to raise arguments or present evi-
dence for the first time when they could
reasonably have been raised earlier in the
litigation.’’ Kona Enters., Inc. v. Estate of
Bishop, 229 F.3d 877, 890 (9th Cir. 2000)
(quoting 389 Orange St. Partners v. Ar-
nold, 179 F.3d 656, 665 (9th Cir. 1999)).
The call logs were available to Ocwen prior
to trial and were referenced by Ocwen’s
witness;  the bankruptcy court even ex-
pressed its displeasure that Ocwen did not
introduce the call logs into evidence but
only relied on Mr. Prudent’s testimony
about their contents. The logs were not
‘‘newly discovered evidence’’ within the
meaning of Civil Rule 59(e). See Feature
Realty, Inc. v. City of Spokane, 331 F.3d
1082, 1093 (9th Cir. 2003) (‘‘Evidence ‘in
the possession of the party before the
judgment was rendered is not newly dis-
covered.’ ’’ (citation omitted)).

There is another independently suffi-
cient reason to affirm. Ocwen failed to
provide us with a transcript of the hearing
on the Motion for Reconsideration. See
Clinton v. Deutsche Bank Nat’l Tr. Co. (In
re Clinton), 449 B.R. 79, 83 (9th Cir. BAP
2011) (‘‘Without a transcript, it is impossi-
ble to determine why the bankruptcy court
ruled as it did. Therefore, we have little
choice but to exercise our discretion and
summarily affirm the bankruptcy court’s
decision[.]’’).

3. The damages were reasonable and
supported by the evidence.

[26] Ocwen argues that the $119,000
award is not reasonable, because the
award was arbitrary and the court ignored
other causes of the Marinos’ emotional dis-
tress. We disagree.

[27] The Ninth Circuit has allowed
emotional distress damages for automatic
stay violations when the debtor ‘‘(1) suf-
fer[s] significant harm, (2) clearly estab-
lish[es] the significant harm, and (3) dem-
onstrate[s] a causal connection between
that significant harm and the violation of
the automatic stay (as distinct, for in-
stance, from the anxiety and pressures
inherent in the bankruptcy process).’’
Snowden v. Check Into Cash of Wash. Inc.
(In re Snowden), 769 F.3d 651, 657 (9th
Cir. 2014) (quoting Dawson v. Wash. Mutu-
al Bank, F.A. (In re Dawson), 390 F.3d
1139, 1149 (9th Cir. 2004)) (discussing vio-
lation of the automatic stay). The same
rule should apply to violations of the dis-
charge injunction. See In re Nordlund, 494
B.R. at 523 (applying Dawson’s three-part
test to violations of the discharge injunc-
tion);  C & W Asset Acquisition, LLC v.
Feagins (In re Feagins), 439 B.R. 165, 178
(Bankr. D. Haw. 2010) (‘‘Although Dawson
considered the remedy for violations of the
automatic stay under section 362(k)(1), the
same reasoning applies to willful violations
of the discharge injunction.’’).

Ocwen contends that the bankruptcy
court’s award of $1,000 per contact was
arbitrary and that the total award should
not have exceeded ‘‘several thousand dol-
lars’’ in accordance with Dyer. But Ocwen
ignores the fact that the bankruptcy court
awarded compensatory damages for emo-
tional distress, not punitive sanctions. The
limit on punitive sanctions discussed in
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Dyer 11 does not apply to a compensatory
award.

Ocwen also argues that the Marinos’
emotional distress predated the post-dis-
charge communications and was not
caused by its violation of the discharge
injunction. But the Marinos and Ms.
O’Kane testified that the Marinos’ health
and relationship improved after they filed
for bankruptcy but deteriorated again
when Ocwen began contacting them post-
discharge. The bankruptcy court weighed
the evidence and determined that Ocwen’s
violation of the discharge injunction caused
the Marinos’ injury. The court did not
clearly err in assigning blame to Ocwen.

B. The Marinos’ cross-appeal

The Marinos argue that the court erred
by failing to award punitive damages, be-
cause it erroneously believed that it lacked
authority to do so. The bankruptcy court
misstated the law.

[28] While the Ninth Circuit has stated
that the bankruptcy courts are prohibited
from assessing any ‘‘serious’’ punitive dam-
ages, it has left open the possibility of
‘‘relatively mild noncompensatory fines.’’
In re Dyer, 322 F.3d at 1193. We have
previously stated that, ‘‘[i]f a bankruptcy
court finds that a party has willfully violat-
ed the discharge injunction, the court may
award actual damages, punitive damages
and attorney’s fees to the debtor.’’ In re
Nash, 464 B.R. at 880 (citing Espinosa v.
United Student Aid Funds, Inc., 553 F.3d
1193, 1205 n.7 (9th Cir. 2008), aff’d, 559

U.S. 260, 130 S.Ct. 1367, 176 L.Ed.2d 158
(2010)).

Ocwen concedes that the bankruptcy
court may award sanctions and that rela-
tively mild noncompensatory fines may be
permissible under some circumstances, but
it argues that the bankruptcy court may
not award punitive damages.

Some bankruptcy courts understand
Dyer to mean that a bankruptcy court may
not allow ‘‘punitive damages’’ for a viola-
tion of the discharge injunction but may
award ‘‘relatively mild noncompensatory
fines.’’ See, e.g., In re Martinez, 561 B.R.
at 175 (‘‘this court has no authority to
award punitive damages for a violation of
the Discharge Injunction, but it does have
authority to award mildly [sic], non-com-
pensatory fines in appropriate circum-
stances’’);  In re Dickerson, 510 B.R. 289,
298 (Bankr. D. Idaho 2014) (‘‘in general,
punitive damages are not an appropriate
remedy for § 105(a) contempt proceedings,
[but] relatively mild noncompensatory
fines may be acceptable in some circum-
stances’’). Other courts have held that a
bankruptcy court may award ‘‘punitive
damages,’’ so long as the amount is ‘‘rela-
tively mild.’’ See, e.g., Rosales v. Wallace
(In re Wallace), BAP No. NV–11–1681–
KiPaD, 2012 WL 2401871, at *8 (9th Cir.
BAP June 26, 2012) (recognizing that, un-
der Dyer, ‘‘such punitive sanctions cannot
be ‘serious’ ’’). We do not see any meaning-
ful difference between ‘‘punitive damages’’
and ‘‘noncompensatory fines.’’ The Ninth
Circuit has authorized ‘‘noncompensatory

11. Ocwen cites In re Martinez, 561 B.R. 132,
173 (Bankr. D. Nev. 2016), for the proposition
that a ‘‘$1,000 per violation figure can be
arbitrary as it does not take into account the
circumstances of the individual victim, and
therefore, would not compensate for the actu-
al damages suffered.’’ But the Martinez court
also stated that ‘‘[a] $1,000 per violation fig-
ure can be too high in some cases, but too low
in others. Repeated attempts by a creditor to

collect a discharged debt may cause little con-
cern to an individual who is represented by
effective bankruptcy counsel, but may be gut
wrenching to a pro se debtor who thought he
had received a fresh start.’’ Id. at 173 n.47. In
this case, the bankruptcy court heard testimo-
ny from the Marinos about how Ocwen’s vio-
lations affected them. The court’s award did
‘‘take into account the circumstances of’’ the
Marinos.
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fines,’’ which are simply punitive damages
by another name. However labeled, any
such award must be ‘‘relatively mild.’’12

It was thus an error for the bankruptcy
court to preclude itself from considering
an award of punitive damages. We do not
hold that the bankruptcy court must award
a fine or punitive damages, but we remand
so that the bankruptcy court can consider
whether to do so.

[29, 30] Alternatively, the bankruptcy
court might choose to issue proposed find-
ings and a recommended judgment on pu-
nitive damages to the district court or
refer the matter to the district court for
criminal contempt proceedings. See, e.g.,
Exec. Benefits Ins. Agency v. Arkison, –––
U.S. ––––, 134 S.Ct. 2165, 2173, 189
L.Ed.2d 83 (2014) (When faced with ‘‘core’’
claims that cannot be adjudicated by the
bankruptcy court under Stern v. Marshall,
564 U.S. 462, 131 S.Ct. 2594, 180 L.Ed.2d
475 (2011), ‘‘[t]he bankruptcy court should
hear the proceeding and submit proposed
findings of fact and conclusions of law to
the district court for de novo review and
entry of judgment.’’);  In re Dyer, 322 F.3d
at 1194 n.17 (‘‘We do not preclude the
possibility that a bankruptcy court could
initiate criminal contempt proceedings by
referring alleged contempt to the district
court. Nor do we address whether the
district court could refer those proceedings
back to the bankruptcy court if the parties
so consented.’’). The restriction on the
bankruptcy court’s power to grant punitive
damages and punish contempt stems from
the fact that bankruptcy judges lack life
tenure. District judges do not face that
restriction. See In re Dyer, 322 F.3d at
1194.

CONCLUSION

For the foregoing reasons, the bank-
ruptcy court did not err in awarding the
Marinos damages for Ocwen’s willful viola-
tions of the discharge injunction but erred
when it held that it lacked the authority to
award any punitive damages. We therefore
AFFIRM IN PART and VACATE and
REMAND IN PART the Sanctions Order
and AFFIRM the Reconsideration Order.
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Footnotes
* Hon. Martin R. Barash, United States Bankruptcy Judge for the Central District of California, sitting by designation.

** This disposition is not appropriate for publication. Although it may be cited for whatever persuasive value it may have,
see Fed. R.App. P. 32.1, it has no precedential value, see 9th Cir. BAP Rule 8024–1.

1 Unless specified otherwise, all chapter and section references are to the Bankruptcy Code, 11 U.S.C. §§ 101–1532, all
“Rule” references are to the Federal Rules of Bankruptcy Procedure, Rules 1001–9037, and all “Civil Rule” references
are to the Federal Rules of Civil Procedure, Rules 1–86.

2 Mr. Szanto presents us with a limited record. We have exercised our discretion to review the bankruptcy court's docket,
as appropriate. See Woods & Erickson, LLP v. Leonard (In re AVI, Inc.), 389 B.R. 721, 725 n.2 (9th Cir. BAP2008).

3 Although neither the bankruptcy court nor the parties has addressed the question, we must assure ourselves that subject
matter jurisdiction exists. See Snell v. Cleveland, Inc., 316 F.3d 822, 826 (9th Cir.2002) (“a court may raise the question
of subject matter jurisdiction, sua sponte, at any time during the pendency of the action, even on appeal”).

4 The Florida state litigation was pending at the time of the hearing and the order on the Motion to Abstain in April 2014.
Subsequently, on February 23, 2015, the Florida court dismissed the state court lawsuit.

5 We note that Mr. Bistritz is not otherwise involved in the bankruptcy proceeding, so there are no other parties affected
by the abstention.

6 Mr. Szanto overstates his case. He claims that the court's admonition to “sit down or I will have you removed” meant
that “if he did not sit down, he would be removed from existence, that is—that he would be killed/exterminated—his
right to live would be removed!” (Emphasis in original.) The bankruptcy judge may have been annoyed, but there is
no indication that he was in a murderous rage.

7 Relatedly, Mr. Szanto also argues that he has a constitutional right to bankruptcy protection. He is wrong. See In re
Kane, 336 B.R. 477, 481 (Bankr.D.Nev.2006) (“there is no constitutional right to file for bankruptcy”); In re Golden State
Capital Corp., 317 B.R. 144, 149 (Bankr.E.D.Cal.2004) (“A debtor does not have a constitutional or fundamental right to
a discharge in bankruptcy. Similarly, the automatic stay should not be viewed as a ‘right,’ but more as a ‘privilege’ which
may be denied to petitioners who abuse it.” (citations omitted)).
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